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12

13 undersigned attorneys, hereby requests that the Arizona

14 Corporation Commission (the "Commission") adopt the anti-slamming

15 rules promulgated by the Federal Communications Commission on

U S WEST Communications, Inc. ("U S WEST") , by its

16 December 17, 1998 and that the Commission a Rulemaking

In support of this application, U s

INTRODUCTION

Slamming , the unauthorized change of a customer' S

In

to deceptive marketing practice, the Federal

17
proceeding to determine whether additional safeguards against

18
slamming.are justified.

19
20 WEST states the following:

21

22

23
telecommunications' carrier, has become all too pervasive.

24

25 order combat this

26 Communications Commission (FCC) issued rules on December 17,
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1 1998, which govern the steps that all carriers must take before

2 changing any aspect of a cost:omer's current service • In the

3 Matter of Implementation of the Subscriber Carrier Selection

C C

94-129 (Dec. 17, 1998) (hereinafter "FCC Order") (copy

4
Changes Provisions of the Telecommunications Act of 1996,

5
Docket No.

6
7 of rules attached as Exhibit 1) . The rules "ultimate" objective

8 is "protecting consumers and consumer

9 16.

choice .II FCC Order at 'IT

10 2. Although slamming is traditionally thought of as the

ll unauthorized change of a customer's interLATA carrier, the FCC

12 » 4
rules state that slamming also occurs when an unauthorized change

13
of a cost:omer's intraLATA toll or local provider takes place.

14
order to prevent slamming in each of these unique markets, the

15

In

FCC
16

rules require "separate authorization and verification" for

17 interLATA toll, inf:raLATA toll and local service .

18 3 I Despite this, U S WEST has substantial evidence that

19 even the largest interexchange carriers are f ailing to obtain a

20 separate authorization and verification for each service. The

effect is over 65% of the customers who change their
21

net

22
intraLATA carrier do not know or understand that the change has

23
occurred.

24
this practice is allowed continue, many

25 thousands of customers in this state will be slammed in the few

26 months before the FCC rules become effective. U S WEST seeks
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1 immediate implementation of the rules to stymie this deceptive

2 practice to ensure that customers, not unscrupulous businesses,

3 make the choice of which telecommunications carrier to use to

4
provide each of their services.

5
4 . The problem that remains, however, is that the FCC

6
rules

7
do not become effective after they have been

FCC Order at 'II8 published in the Federal Register for 70 days.

9 252. Each day that passes without the rules in effect is one

10 additional day that companies can utilize marketing practices

11 that take advantage of unsuspecting customers

12
5. As a result, U S WEST hereby petitions this Commission

13
for an emergency Rulemaking and requests immediate implementation

14
of the attached FCC rules to ensure that all carriers utilize

15
16 procedures that inform, rather than take advantage of customers.

17 Immediate implementation of the rules is warranted under state

18 rules because, even as the FCC recognized, slamming is a n

19 important consumer issue that effects the public welfare. FCC

20 Order at 1] 21 U S WEST also requests that this Commission open

21
a formal Rulemaking to assess whether additional

22
should be implemented to further combat slamming.

23

safeguards

24

25

26
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1 II. THIS comma:ssIon SHOULD ADOPT THE FCC' s NEW SLAMMING RULES
IMMEDIATELY •

2

A. SLAMMING IS AN IMPORTANT CONSUMER ISSUE
3

4 6. Statistical evidence shows that slamming i s a n

5 important consumer issue that, sadly, is all too prevalent.

6 Consumers are the unsuspecting victims of unscrupulous business

knowledge. Slamming has

pervasive warrants I i n fact demands, this

immediate attention. The f acts show that the

7 practices that prey on their lack of

8 |
become so that it

9
Commission' s

10
problem is increasing at an alarming rate.

11
In 1997, the FCC

12 processed over 20,500 slamming complaints and inquiries, a n

13 increase of 61% over 1996 and 135% over 1995. FCC Order at 2.11

14 The number of slamming complaints is but a mere fraction of the

15 actual number of slamming incidents . Id.

16 7. The FCC acknowledges that consumers suffer a great

17
deal of confusion and outrage upon discovering that they have

18
been slammed.

19
FCC Order at 21.11 The FCC also acknowledges that

consumers
20

of ten experience difficulty and inconvenience i n

21 correcting the slamming situation and being restored to their

22 authorized carrier. Id.

23 8. Moreover, slamming nullifies consumers' ability t o

24 select the telecommunications provider (s) of their choice. FCC

25
Order

26
a t 11 S l Emmi ng also distorts the entire
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1 telecommunications market because it rewards those companies who

engage in deceptive and fraudulent practices by unfairly

increasing their customer base at the expense of companies that

market in a fair and informative manner Id. The FCC rules are

intended to protect consumers by establishing a comprehensive

framework to close loopholes used by carriers to slam consumers

and to bolster the deterrent effect of the rules. FCC Order at 'II

As stated earlier, the ultimate objective of the FCC's

slamming rules is to protect consumers and consumer choice

Order at 16Tl Consumer choice must be protected vigorously in

order to foster healthy competition Id The FCC rules are

intended to strike a balance between the competing goals of

consumer protection and promotion of competition. Moreover, the

FCC specifically found that its rules will actually help to

18 . "foster meaningful competition FCC Order at 16'IT

19

THE intraLATA TOLL MARKET PROVIDES A NATURAL MARKET FOR
DECEPTIVE BUSINESS PRACTICES

10. To date , SI Emmi ng has generally occurred in the
22

interLATA toll market FCC Order at 8111 U S WEST data shows

that approximately 5% of the interLATA changes, or

unauthorized even in this traditional long distance

26 market where a large percentage of consumers understand what they
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1 are purchasing, slamming is a pervasive consumer problem

2 Order at 2

Not every market in the telecommunications business i s

well understood, however The intraLATA toll market is a prime

example LATA lines are a creature of divestiture about which

very few consumers are even aware Most consumers think of their

phone service as comprised of local and long distance service

9 This well known f act creates a natural opportunity for

10 unscrupulous carriers to prey on consumer confusion

11 12 I U S WEST polling data reveals troubling information in

12 all five states in which U S WEST currently has inf:raLATA "1

plus" dialing parity
14

five states, over 65% of the consumers who had their intraLATA

After polling over 75,000 customers in

16 provider changed were unaware that they had changed both their

interLATA and inf:raLATA toll carriers Thus. customer confusion

18 was the rule, not the exception

19 13 I The FCC anticipated, in f act predicted, this confusion

20 as a result, included preventative measures within its

rules The FCC requires that "all changes to a subscribers

preferred carrier, including local exchange, inf:raLATA toll, and

interLATA toll services must be authorized by that subscriber and

verified in accordance with our procedures FCC Order at 81'IT

26 The reason is to prevent telecommunications carriers from taking
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1 advantage of customers' inherent confusion between the intraLATA

2 and interLATA toll markets . The FCC's language is unequivocal :

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

We also require carriers to identify specifically the
types of service or services being offered (e.g.,
interLATA toll, intraLATA toll, local exchange) in any
preferred carrier solicitation or letter of agency, and
to obtain separate authorization and verification for
each service that is being changed.. . . The separate
authorization and verification may be received and
conducted during the same telemarketing solicitation or
obtained in separate statements on the same LOA form.
We merely require that each service be identified and
delineated clearly to the subscriber. For example, a
carrier that calls a subscriber to market both
intraLATA toll and interLATA toll services must explain
to the subscriber the difference between the two
services. Then the carrier must obtain separate
authorization for each service. The subscribers
authorizations to change intraLATA toll and interLATA
carriers must also be verified separately. We adopt
this rule in response to the concerns of carriers such
as Ameritech and CBT that consumers may experience
considerable confusion about the differences among
telecommunications services, especially the distinction
between intraLATA toll and interLATA toll. by
requiring carriers to describe fully the services they
offer, and obtain separate authorization and
verification for different services, carriers will be
prevented from taking advantage of consumer confusion
and chanqinq the preferred carriers for all of a
subscribers telecommunications services where the
subscriber merely intended to chance one.

20

21 FCC Order at 82 (emphasis supplied) . The FCC determined that

22 this should "help to prevent carriers from slamming consumers in

23 .the first place.ll FCC Order at 83 •TI
24 1 4 » The FCC explained that separate verification of each

25
service - interLATA

26
toll and intraLATA toll - is "intended to
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1 deter slamming and protect consumers from unauthorized changes in

2 their preferred carriers .ll FCC Order at 83.11
3 15 I The separate verification requirement is just one piece

and discourage
4

of a comprehensive set of rules to prevent
5

slamming.
6

The rules contain three principal components all of

7 which emphasize the ultimate objective - consumer rights. I n

8 addition to the requirement that carriers obtain separate and

9 specific verification from the customer before changing carriers,

10 the rules also allow authorization for a customer to "freeze" his

ll or her existing carrier, and provide substantial relief for

12
slamming victims . FCC Order at 5.TI

13
16 I The FCC rules also contain explicit standards that

14
15 apply to every company in the telecommunications industry so as

ensure
16

that it penalizes companies "who engage in deceptive

17 and practices by unfairly increasing

18 base at the expense of those companies that market in a f air and

fraudulent their customer

19 informative manner and do not use fraudulent practices.ll FCC

20 Order at 1.11 Some key aspects of these rules are :

21

22
carriers to slam consumers and to bolster certain aspects of the

23

A. The rules "seek t o close loopholes used by

24 rules to increase their deterrent effect.ll FCC Order at 4.Tl

2 5 The heart of the rules is to "take the profit out of slamming.II

26 Id.
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A PROFESSIONAL CORPORATION

PHOENlX
8



1 B. Letters of agency (LoAs) that authorize a change

2 in carrier must be "written in clear and unambiguous language. l l

3 ~Fcc Order at 10.TI The LOA "shall be a separate document

a primary interexchange
4

whose sole purpose is to authorize
5

carrier
6

(PlC) change » l l FCC Order at 'IT 79 (emphasis i n

7 original) . "All calls that generate the submission of a carrier

g change on a subs-riber's behalf, regardless of the carrier

9 receiving it or how the request was received, must be verified. l l

10 FCC Order at 66; see also FCC Order at 78 ("We clarify that,11 'H

11 regardless of the solicitation method used, all carrier changes

12
must be verified.")

13
c. Oral verification of a PlC chancre by the

14
15 telecommunications carrier itself is never authorized because the

16 FCC found that such verification offers "l itt le protection to a

17 consumer against an unscrupulous carrier. l l FCC Order at 67.'II

18 D. \\ [E]ven where carriers have not engaged i n an

19 intentional pattern of slamming, the strongest incentive for such

20~ I I I I l I lcarriers to Implements strictly our verification rules is to know
21

that f allure to comply may mean that they will not get paid for
22

any services rendered after
23

an unauthorized switch. l l FCC Order

24 at 11 14 ¢ Thus, even if the consumer is the victim of an innocent

25 mistake,

26

the FCC rules consider the unauthorized change of

FENNEMORE CRAIG
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1 carriers to be the result of slamming activity. FCC Order at

2 50 ("strict liability standard is required by the statute") .'II

3 E. The FCC has determined that "bright line

"will make all carriers more vigilant in preventing
4

rules"
5

unauthorized
6

carrier changes, whether such changes are

7 inadvertent or intentional .ll FCC Order at 189.Tl

8 17 I Thus , the FCC verification rules apply to

9 telecommunications carriers in connection with PlC changes,

10 including changes to intraLATA toll service and local exchange

11 service. The FCC rules provide for three verification options :

12
(1) consumer's written authorization; (2) consumer's electronic

13
authorization; and (3) consumer's oral authorization confirmed by

14
15 an appropriately qualified independent third party.

16
c. EVEN THE LARGE Inc' s SLAM CUSTOMERS THROUGH DECEPTIVE

MARKETING PRACTICES THAT VIOLATE THE FCC' s RULES •

18 » The importance of this Commission ordering immediate
17

18
implementation of the FCC rules simply cannot be overstated.

19

20 generally believedis that slamming is the marketing tool of

21 relatively unknown carriers trying to get a foothold in the

22 market . However, even carriers whose names are quite f familiar,

23 such as AT&T and MCI, are currently slamming customers though the

24 use of the deceptive marketing practices that the FCC chastises

25
and forbids .

26
These carriers f ail to explain the difference

FENNEMORE CRAIG
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1 between interLATA toll and intraLATA toll and thereby prevent

2 many customers from making a conscious choice about which company

3 to use as their intraLATA toll carrier. This very practice may

4
even constitute consumer fraud.

5
explained, " [r]egardless of size, no carrier has the right to

6

A.R.S. § 13-2203. As the FCC

7 commit unlawful acts.ll FCC Order at 189.11

8

9 materials that contain a verification which, in its entirety,

19. U S WEST employees have obtained AT&T marketing

10 reads as follows:

11

12

13

14

15

16

My signature confirms my authorization to switch my
service to AT&T Long Distance Service, and Local Toll
Service (if available in my area) . I understand that
only one long distance company may be designated for
the telephone number listed on the front, and that my
selection will apply only to that number. My local
telephone company may charge me a fee to switch my long
distance service; if so it will appear on a future
phone bill . If you have any questions about this
certificate, call 1-800-254-7818.

17
In some instances, AT&T also sends along a check for as much as

18
$100 to convince the customer to change carriers.

19
20 I Thus, AT&T's marketing materials violate the rules by,

20

21 inter alia, f ailing to obtain separate authorization and

22 verification for both intraLATA toll and interdATA toll services .

the AT&T materials are deceptive in that they23 In addition,

24 suggest that the customer can only choose "one long distance

25
company" to serve

26

the customer's "telephone number.If In reality,

FENNEMORE CRAIG
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1 customers can choose one carrier for their interLATA toll and a

2 separate carrier for intraLATA toll services .

3 21. Similarly, U S WEST employees have also obtained MCI
-

4
marketing materials,

5
They read as follows:

6

which are equally flawed and confusing.

7

8

9

10

Enrol l me i n MCI Worldcom residential long distance
(and local toll service where available) and send me my
McI/Mileage Plus call ing cards. Add 5,000 miles to my
Mileage Plus account after 30 days of MCI Worldcom
service, 1000 a month for each of the next five months,
and five more miles for every dollar I spend with MCI
Worldcom, excluding taxes and credits .

l l These materials violate the FCC rules for
12 reasons.

many of the same

13 22 . These deceptive marketing practices are further

14 complicated by the f act that some of the sales representatives

15 from AT&T and MCI do not understand the difference between

16 interLATA toll and intraLATA toll . U S WEST employees have been

17
solicited by AT&T and MCI and agreed to change their interLATA

18
, tal l  provider, but wanted to keep U S WEST as their intraLATA

19-

20
provider. However I both the AT &T and MCI sales

21 representative did not understand the difference between the two .

22 Even after these discussions, when the U S WEST employee spoke to

23 a third party verif ier, that verifier was also unaware of the

24 difference between inf:raLATA toll inf:erLATA toll . Thus, a s this

25

26'

FENNEMORE CRAIG
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1 example shows, the FCC' s separate verification requirement serves

2 a very important consumer function.

3 23 I These deceptive marketing practices do not just impact
ll

These exact practices have been

in which inf;raLATA "1-plus"

4
U S WEST employees, however.

5
used in all five U S WEST states

6
7 dialing parity has already been implemented. As explained

8 earlier, after polling over 75,000 customers in these states who

9 had changed their intraLATA provider, 65% were unaware of the

10 change . Moreover, U S WEST data from these five states shows

11 that about 25% o f the customers whom U S WEST contacted and

12 sought to win back, in f act, immediately returned to U s WEST.

13
Although the data was not collected so as to permit a precise

14
calculation,

15
the raw data suggests that approximately 25% of

16 those uninformed customers did not want to have their. inf:raLATA

17 carrier changed.

18 24 • U S WEST wants to make itself clear. Through this

19 request, U s WEST is simply requesting an order from this

20 CoMmission implementing the FCC slamming rules immediately so

21 4 I I l 1 I
that competition in the 1nt:erLATA, 1ntraLATA and local markets is

22
fair, not fraudulent or deceptive.

23
As the FCC explained so well

"As competition develops further, however, so does the need to
24
25 ensure that consumers are receiving accurate and sufficient

264 Qformation about the assortment of telecommunications services

FENNEMORE CRAIG
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1 and carriers in order to avoid customer confusion Confusion

over carriers and the services they provide can negate

competition because confused customers cannot make informed

choices FCC Order at 144'II

25. U S WEST's purpose through this filing i s t o request

immediate implementation of the FCC rules and to request this

Commission open a separate docket consider whether

9 additional verification procedures may be appropriate. Although

10 the FCC requires that all states accept the FCC's verification

l l procedures ,
12 | l I I I » | lcarriers with additional options for verifying carrier changes

this Commission has express authority t o provide

13
FCC Order at 88

14
Commission should consider implementation of a PIN number system

TI Longer term, U S WEST believes this

16 specifically, placement of separate PIN numbers for inf:erLATA

intraLATA and local exchange service o n each

18 customer's bill. The PlC change would not be processed unless it

19 contained the appropriate PIN number. This system would require

separate discussion of each service and, thus , should remove

most, i f  not  a l l , of the principal concerns raised by U S WEST

I t i s true that the FCC considered a similar, but

different, proposal and rejected i t Howeverr the procedure

rejected by the FCC would have required customers to remember

26 their PIN, which the FCC thought would act to limit competition

FENNEMORE CRAIG
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1 FCC Order at 75 . Placement of the PIN numbers on customer's

2 bill, however, should eliminate this concern.

3
III • CONCLUSION

4
26. U S WEST urges this Commission to utilize its emergency

5
Rulemaking Powers and immediately implement the

6
FCC'S slamming

7 rules to combat: this critical consumer welfare issue. Immediate

g implementation is necessary to prevent the of t utilized deceptive

9 marketing practice of confusing the difference between interLATA

10 toll and intraLATA toll services. Although the FCC rules will

11 become effective in a few months, carriers should not receive

12 I | I
this Commlsslon's tacit authorization to continue with these

13
deceptive practices in the interim.

14
Commission should send a strong consumer based message that these

15

To the contrary, this

16 deceptive practices will simply not be tolerated. Immediate

17 implementation of the FCC rules will do just that . U S WEST also

18 encourages the Commission to open a separate docket to develop

19 additional long term solutions such as verification through use

20 of PIN numbers as advocated by U s WEST.

21

22

23

24

25

26
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Federal Communications Commission FCC 98-334
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Washington, D.C. 20554

In the Matter of

Implementation of the Subscriber Carrier
Selection Changes Provisions of the
Telecommunications Act of 1996

)
)
)
)
)
)
)
)
)

CC Docket No. 94-129
Policies and Rules Concerning
Unauthorized Changes of Consumers
Long Distance Carriers

SECOND REPORT AND ORDER AND
FURTHER NOTICE OF PROPOSED RULEMAKING

Adopted: December 17, 1998 Released: December 23, 1998

Comment Date: 30 days from publication in the Federal Register
Reply Comments Date: 45 days Hom publication in the Federal Register

By the Commission: Commissioners Ness and Tristani issuing statements; Commissioner
Powell concurring in pan, dissenting in part and issuing a statement and Commissioner
Furchtgott-Roth dissenting and issuing a statement
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1. INTRODUCTION

1. In this Second Report and Order and Second Further Notice of Proposed
Rulemaking (Order), we adopt rules proposed in the First Further Notice of Proposed
Rulemaking and Memorandum Opinion and Order on Reconsideration (Further Notice and
Order)' to implement section 258 of the Communications Act of 1934 (Act), as amended by the
Telecommunications Act of 1996 (1996 Act).2 Section 258 makes it unlawful for any
telecommunications carrier to "submit or execute a change in a subscriber's selection of a
provider Of telephone exchange service or telephone toll service except in accordance with such
verification procedures as the Commission shall prescribe."' The goal of section 258 and this
Order is to eliminate the practice of "slamming." A subscriber may authorize a change of bis or
her long distance carrier, or other telecommunications carrier, by requesting the change directly
from his or her local exchange carrier (LEC), or by authorizing the new carrier to request a
change on his or her behalf. Slamming occurs when a company changesa subscriber's carrier
selection without that subscriber's knowledge or explicit authorization. Slamming nullities the
ability of consumers to select the telecommunications providers of their choice. Slamming also
distorts the telecommunications market because it rewards those companies who engage in
deceptive and &audulent practices by unfairly increasing their customer base at the expense of

1

1 Implementation of theSubscriber Carrier Selection ChangesProviSions of the Telecommunications Aet of
I996, Policies andRules' Concerning UnouthorzkedChanges ofConsumer.v' Long DiStance Carriers,
Further Notice of Proposed Rulemaking and Memorandum Opinion andOrderon Reconsideration, 12
FCC Rod 10,674(1997)(Further Notice and Order).

z 47 U.S.C. §25s. Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) (1996 Act).
The principal goal of the Act is to "provide for a pro-competitive, deregulatory national policy framework
designed to accelerate rapidly private sector deployment of advanced telecommunications and information
technologies and services to all Americans by opening all telecommunications markets to competition."

See Joint Statement of Managers, S. Conti Rep. No. 104-230, 104th Cong., 2d Sess. Preamble (1996) (Joint
Explanatory Statement).

3 47 u.s.c. §258(a).

3
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those companies that market in a fair and informative manner and do not use Fraudulent
practices.

2. The numerous complaints we continue to receive and the input of the state
commissions and the state attorneys general provide ample evidence that slamming is an
extremely pervasive problem.' Indeed, slamming is so rampant that it garnered significant
attention in Congress in 1998 during the post-legislative session, although ultimately no
legislation was passed.' Despite the Commission's existing slamming rules, our records indicate
that slamming has increased at an alarming rate. In 1997, the Commission processed
approximately 20,500 slamming complaints and inquiries, which is an increase of approximately
61% over 1996 and an increase of approximately 135% over 1995.6 From January to the
beginning of December 1998, the Commission processed 19,769 slamming complaints."
Furthermore, the number of slamming complaints filed with the Commission is a mere fraction
of the actual number of slamming incidents that occur.'

3. The Commission recently has increased its enforcement actions to impose severe
financial penalties on slamming carriers. Since April 1994, the Commission has imposed final
forfeitures totaling $5,961,500 against five companies, entered into consent decrees with eleven
companies with combined payments of $2,460,000, and ha proposed $8,120,000 in penalties
against six carriers." Additionally, the Commission may sanction a carrier by revolting its

4 See, e.g., National Associationof Attorneys General (NAAG)Commentsat Appendix (containing
samplingof consumercomplaints), Florida Commission Comments at l (stating that it received 2,393
slamming complaints in 1996 and that slamming is the number one telecommunications complaintreceived
by the Florida Commission); NCL Comments at 3 (stating that in 1997, slamming rankedas the sixth most
&sequent subject of complaint tothe NationalFraudInformationCenter, ahotline for reportingfraud). A
list of the commenters arid their identifyingabbreviations is in Appendix C.

5 William E. Kennard, Chairman of the FCC, deceived letters from Congress urging the Commission to
implement anti~slamrning mies and acknowledging that Congress did not pass slamming legislation. See
Letter from Senator John McCain to William E. Kennard, Chairman, FCC (Oct. 30, 1998); Letter from
Congressman Tom Bliley, et al. to William E. Kennard Chairman, FCC (Dec. ll, 1998).

6 Consumer Complaints and Inquiries, Consumer Protection Branch, Enforcement Division, Common
Carrier Bureau, Federal Communications Commission (Oct. 31, 1998).

7 Id.

I For example, AT&T estimates that 500,000 of its customers were slammed in 1997. Mike Mills, AT& T
Unveils Plan to Cu! "Slamming, " Wash. Post, Mar. 4, 1998, at Cl .

9 Slamming Enforcement Actions, Enforcement Division, Common Carrier Bureau, Federal
Communications Commission (Dec. 17, 1998).
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operating authority under section 214 of the Act."' The Commission recently has resorted to
such sanctions against carriers for repeated slamming and other egregious violations of the Act
and our rules

4 The new rules we adopt in this Order are not merely intended to conform our
existing rules with the provisions of section 258, but also operate to establish a new
comprehensive Framework to combat aggressively and deter slamming in the future." With our
new rules, we seek to close loopholes used by carriers to slam consumers and to bolster certain
aspects of the mies to increase their deterrent effect. At the heart of the new slamming mies is
our determination to take the profit out of slamming. Our new rules absolve subscribers of
liability for some slamming charges in order to ensure that carriers do not profit from slamming
activities, 8 well as to compensate subscribers for the confusion and inconvenience they
experience as a result of being slammed. As an additional deterrent, we strengthen our
verification procedures and broaden the scope of our slamming rules

Our new mies strengthen the rights of consumers in three areas: (1) the relief
given to slamming victims; (2) the method by which a carrier must obtain customer verification
of preferred carrier change requests, Md (3) the method by which a consumer can "freeze" his or
her existing carrier, thus prohibiting another carrier from claiming that it has been authorized to
request a carrier change on behalf of the consumer. More specifically, with respect to
compensation, under our new rules a subscriber will be absolved of liability for all calls made
within 30 days alter being slammed." If however, the subscriber fails to notice that he or she has
been slammed and pays the unauthorized carrier for such calls, section 258(b) of the Act requires
the unauthorized carrier to remit such payments to the authorized carrier.'° Upon receipt of this

See 47 U.S.C. §214, see also CCM Inc. et al., Order, 12 Comm. Reg. (P & F) 104 (1998) (revoking the
operating authority of the Fletcher Companies because they slammed long distance telephone subscribers
and committed other violations of the Communications Act of 1934, as amended) (Fletcher Order)

Fletcher Order, 12 Comm. Reg. (P &  F ) at 104

In light of this new Homework, and the addition of new rules, we have redesignatcd and renumbered the
existing verif ication rules such that the current section 64.1100 is predesignated as 64.1150, and the current
section 64.1150 is nedesignated as 64.1160. See Appendix A. See also 47 C.F.R. §l.4l2(c) (stating that
rule changes may be adopted without prior notice if  the Commission for good cause finds that notice and
public procedure are impracticable, unnecessary, or conuary to the public interest)

See infra discussion on Liability of the Slammed Subscriber. This modifies our current rule under which a
slammed consumer is liable for the amount he or she would have paid the authorized carrier for absent the
unauthorized change. See Policies and Rules Concerning Unauthorized Changes of Consumers' Long
Distance Carriers, 10 FCC Red 9560, 9579 (1995) (1995 Report ad Order)

See inf-a discussion on Investigation and Reimbursement Procedures
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amount, the authorized carrier shall provide the subscriber with a refund or credit of any amounts

the subscriber paid in excess of the authorized carrier's rates." The unauthorized carrier must

also pay the authorized carrier for any expenses incurred by the authorized carrier in restoring the

subscriber's service or in collecting charges from the unauthorized carrier." These liability miles
will not take effect for 90 days, however to enable interested carriers to develop arid implement

an alterative independent entity to administer compliance with these rules on their behalf" If

carriers successfully implement such a Plan, we will entertain carriers' requests for waiver of the
administrative requirements of our liability rules

This Order also modifies the methods by which a carrier can fulfill its obligation
to obtain consumer verification of carrier change requests. In particular, we eliminate the

welcome package"" as a verification option because we find that it has been subj et to abuse by
carriers engaged in slamming." Also in connection with verification, we (1) extend our
verification ntles to apply to carrier change" requests made during consumer-initiated (in-bound)

99-a discussion on Subscriber Rehmds or Credits

Yin discussion on kwestigation and Reimbursement Procedures

See injia discussion onThirdParty Administrator for Dispute Resolution

The following wk provis ions in Appendix A impose administrative requirements on the authorized carrier
section 64.1 l00(c), (d), section 64.1170, section 64.1180. Upon being granted an above-mentioned

waiver, the authorized carrier would be permitted to discharge its obligations under these rules by having
the neutral third party perform the administrative functions in these rules. See infra discussion on Third
Party Administrator for Dispute Resolution

The welcome package is an information package mailed to a consumer tier the consumer has agreed to
change carriers. It includes a prepaid postcard, which the customer can use to deny, cancel, or conlirrn the

change order

Ira discussion on The Welcvmc Package

In the Further Notice and Order, we stated that we would use the term "preferred carrier" or "PC" to
describe the subscriber's properly authorized or primary carrier(s) (a subscriber may have multiple
preferred carriers - one for local exchange service and one for long distance service), as contemplated by
the Act. W e will use the term "carrier change," however, instead of "PC change," to further distinguish a

change in telecommunications carrier from the former term "PlC change," which referred only to a change
in a subscriber's primary interexchange carrier. Furthermore, for consistency, we amend the text of the
mies to use the term "preferred" in place of the term "primary." See Appendix A, §§64.1100, 64.1150
Cf 47 C.F.R. § l.4l2(c) (stating that rule changes may be adopted without prior notice if  the Commission
for good cause finds that notice and public procedure are impracticable, unnecessary, or contrary to the
public interest). W e note that, where appropriate, we will continue to use the term "plc" in the text of this
Order to describe a subscriber's primary interexchange carrier prior to the 1996 Ac t
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calls to carriers," nader than being applicable solely to outbound Mls made by carriers to
consumers; (2) eiaend our verification miles to apply, with a limited exception, to all
telecommunications carriers 'm connection with changes of all telecommunications service
including local exchange service;"' and (3) clarify that all carrier changes must be verified in
accordance with one of the options provided in our rules, regardless of the manner of
solicitation." Finally, we set forth rules governing the preferred carrier freeze process, including
verification requirements for imposing a wheezeand mandating certain methods for lifting a

T h i s  O r d e r  a l s o  c o n t a i n s  a  F u r t h e r  N o t i c e  o f  P r o p o s e d  R u l e m a k i n g ,  i n  w h i c h  w e
p r o p o s e  s e v e r a l  a d d i t i o n a l  c h a n ge s  t o  f u r t h e r  s t r e n g t h e n  o u r  s l a m m i n g  m i e s  a n d  o t h e r w i s e

p r e v e n t  s l a m m i n g .  I n  p a r t i c u l a r ,  w e  s e e k  c o m m e n t  o n :  ( 1 )  r e q u i r i n g  u n a u t h o r i z e d  c a r r i e r s  t o

r e m i t  t o  a u t h o r i z e d  c a r r i e r s  c e r t a i n  a m o u n t s  i n  a d d i t i o n  t o  t h e  a m o u n t  p a i d  b y  s l a m m e d

s u b s c r i b e r s ;  ( 2 )  r e q u i r i n g  r e s e l l e r s  t o  o b t a i n  t h e i r  o w n  c a r r i e r  i d e n t i f i c a t i o n  c o d e s  ( C I C s )  t o

p r e v e n t  c o n c i s i o n  b e t w e e n  r e s e l l e r s  a n d  t h e i r  u n d e r l y i n g  f a c i l i t i e s - b a s e d  c a r r i e r s ;  ( 3 )  m o d i f y i n g

t h e  i n d e p e n d e n t  t h i r d  p a r t y  v e r i f i c a t i o n  m e t h o d "  t o  e n s u r e  t h a t  i t  w i l l  b e  e f f e c t i v e  i n  p r e v e n t i n g

s l a m m i n g ;  ( 4 )  c l a r i f y i n g  t h e  v e r i f i c a t i o n  r e q u i r e m e n t s  f o r  c a r r i e r  c h a n ge s  m a d e  u s i n g  t h e

I n t e r n e t ,  ( 5 )  d e f i n i n g  t h e  t e r m  " s u b s c r i b e r "  t o  d e t e r m i n e  w h i c h  p e r s o n  o r  p e r s o n s  s h o u l d  b e

a u t h o r i z e d  t o  m a k e  c h a n ge s  i n  t h e  s e l e c t i o n  o f  c a r r i e r  f o r  a  p a r t i c u l a r  a c c o u n t ,  ( 6 )  r e q u i r i n g

c a r r i e r s  t o  s u b m i t  t o  t h e  C o m m i s s i o n  r e p o r t s  o n  t h e  n u m b e r  o f  s l a m m i n g  c o m p l a i n t s  r e c e i v e d  b y

See intra discussion on Application of the Verif icat ion Rules to In-Bound Calls. In 1995, we concluded
that the Commission's verif ication rules should apply to in-bound calls. See 1995 Report and Order, 10
FCC Red 9560 (1995).  The Commission, on its own motion, stayed its 1995 Report and Order insofar as it
extends the primary interexchange carrier change (PlC-change) verif ication requirements set forth in
section 64.1100 of the Commission's mies to consumer-init iated calls. Policies and Rules Concerning
Unauthorized Changes of Consumers' Long DiStance Carriers, Order,  l l  FCC Rcd 856 (1995) ( In-bound
Stay Order )

See inj9'a discussion on Application of the Veri f icat ion Rules to the Local Market and discussion on
Appl icat ion of  the Veri f icat ion Rules to All Telecommunications Carriers. At this time, however, we
exclude commercial mobile radio services (CMRS) carriers f rom compl iance wi th our verification
nequircments. See infra discussion on Application of the Verification Rules to All Telecommunications

See Appendix A,  §§64.1150, 64,1160

A preferred canicr freeze prevents a change in a subscriber's preferred carrier selection unless the
subscriber gives the carrier from whom the freeze was requested his or her express written or oral consent

gfia discussion on Preferred Carrier Freezes

See 47 c.F.R. §64.1100(¢)
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such carriers to alert the Commission as soon as possible about carriers that practice slamming
(7) imposing a registration requirement to ensure that only qualified entities enter the
telecommunications market; (8) implementing a third party administrator for execution of
preferred carrier changes and preferred carrier freezes

We emphasize that the way to attack the slamming problem is to combat it on
several Honts: improving the verification rules, imposing forfeitures and creating other financial
disincentives for unscrupulous carriers, and increasing consumer awareness. In addition to
prescribing mies to eliminate slamming, the Commission will continue to mete out swift
meaningful punishment for carriers that slam subscribers. Furthermore, the Commission will
continue to work with the states to alert consumers about slamming and other
telecommunications trends that may affect them, so that consumers can protect themselves from
these practices

n. BACKGROUND

The Commission first established safeguards to deter slamming when it
implemented equal access requirements in 1985. Equal access, which facilitated the entry of
multiple competitors into the long distance service market following the divestiture of American
Telephone & Telegraph Company (AT&T), allows subscribers to access the facilities of a
designated INC by dialing "l " only, rather than having to dial a multi-digit access code for some
IXCs." At the time of the divestiture of AT&T, IXCs began to compete for presubscription
agreements with potential customers." Slamming did not occur prior to the advent of
competition in the long distance telephone marketplace because consumers did not have any
choices in long distance service. We note that slamming does not include instances where a
subscriber is dropped from a carrier's service, for reasons such as nonpayment of service, and

The Commission stared its consumer outreach program in 1995, with the publication of the Common
Carrier Scorecard. Furthermore. the Commission's Call Center staff, at l-888-cALL-Fcc. is trained to
answer consumer inquiries on slamming

See Investigation of Access and Divestiture Related Tarfjfs, Memorandum Opinion and Order,101 FCC 2d
911 (1985)(Allocation Order); recon denied,102 FCC 2d 503 (1985)(Allocation and WaiverRecon
Order); Investigation of Access and Divestiture Related Tarts, Allocation Plan Waivers and Tari08
Memorandum Opinion and Order,101 FCC 2d 935 (1985)(Waiver Order). Equal access for IXCs is that
which is equal 'm type, quality, and price to the access to local exchange facilities provided to AT&T and
its affiliates. United States v. American Tel. & Tel., 552 F.Supp.131, 227 (D.D.C. 1982),aj'd sub nom
Maryland v. United States, 460U.S. 1001 (1983),vacated, United States v. Western Elec. Co., 2 Comm
Reg. (P &F) 1388 (D.D.C. 1996)(Mode cation of Final Judgment or MFJ)

Presubscription is the process that enables each subscriber to select one primary I N C , from among several
availableCarriers, for the subscriber's phone line(s). Allocation Order, 101 FCC ad at 928
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ends up not being presubscribed to any carrier. Even though this may be a "change" in a
subscriber's carrier, the subscriber has not beenchanged to a new carrier and therefore has not
been slammed.

10. The Conlmission's original approach required IXCs to obtain written letters of
agency (LOAs)3° authorizing the INC to request on behalf of a subscriber, a change in the
subscriber's preferred interexchange carrier." Because some carriers continued to engage in
slamming, however, the Commission in 1992 adopted procedures for verification of
telemarketing sales of long distance services." In 1995, the Commission, on its own motion and
in response to continuing complaints Hom consumers rega.rding slamming by IXCs, adopted
rules establishing further anti-slamming safeguards to deter the use of misleading LOAs." The
1995 Report and Order specifically prohibited the potentially deceptive and confusing practice
of combining LOAs with promotional materials, such as sweepstakes entry forms, in the same
document." The 1995 Report and Order also prescribed the minimum content of LOAs,
required that the LOA be written in clear and unambiguous language, prohibited "negative
option" LOAs," and required that LOAs contain complete translations if they employ more than
one language." In the Further Notice and Order, the Commission clarified that canters using
LOAs must fully translate their LOAs into the same language(s) as their associated promotional
materials or oral descriptions and instructions."

11. The Commission's current slamming rules, which apply only to long distance
carriers, require such carriers to first obtain authorization from subscribers for preferred carrier

30 See 47 C.F.R. § 64.1150.

JI See Allocation Order, 101 FCC 2d at 929, Waiver Order, 101 FCC 2d at 942.

32 See generally Policies and Rules Concerning Changing Long Distance Carriers, CC Docket No. 91-64,
Report and Order, 7 FCC Red 1038 (1992) (PlC Verification Order), recon. denied, 8 FCC Red 3215
(1993) (PlC Verification Reconsideration Order).

as See generally 1995 Report a d Order.

34 1995 Report ad Order, 10 FCC Red at 956] \

35 "Negative option" LOAs require consumers to take some action to avoid having their telecommunications
carrier switched.

36 1995 Report  ad Order , 10 FCC Red at 9561.

37 Further Notice and Order, 12 FCC Rnd at 10677.

9
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changes and then to verify that authorization." The current rules also require IXCs to verily all
PlC changes using either a written LoA" or, if the carrier has used telemarketing to solicit the
customer, one of the following four procedures: (1) obtain an LOA from the subscriber; (2)
receive confirmation from the subscriber via a call from the subscriber to a toll-free number
provided exclusively for the purpose of contirrning change orders elecu'onically;'° (3) use an
independent third party to verify the subscriber's order; or (4) send an information package, also
known as the "welcome package," that includes a postage-paid postcard which the subscriber can
use to deny, cancel, or confine a service order, and wait 14 days after mailing the packet before
submitting the PlC change order." A carrier that makes unauthorized changes to a subscriber's
selection of telecommunications provider and charges rates higher than that of the authorized
carrier must re-rate that subscriber's bill to ensure that the subscriber pays no more than what he
or she would have paid the authorized carrier." The unauthorized carrier must so pay for any
carrier-change charges assessed by the LEC."

J

12. As part of the 1996 Act, Congress for the Mt time established a specific statutory
prohibition against "slamming." Section 258(a) of the Act makes it unlawful for any
telecommunications carrier" to "submit or execute a change in a subscriber's selection of a
provider of telephone exchange service or telephone toll service except in accordance with such

as See 47 C.F.K §§64.1100, 64.1150.

39 47 C.F.R. § 64.1150.

40 We note that thismethod of verification may not be usedto obtain the initialauthorization for a carrier
change because the toll-free numbermust be providedexclusively for the purpose of verifying previously-

obtainedchange orders.

41 47 C.F.R. §64.1100.

42 1995 Report and Order, 10 FCC Rcd al 9579.

43 Illinois Citizens Uziliry Board Petition for Rulemaking, 2 FCC Rcd 1726, 1729 (1987) (Illinois CUB
Order).

44 The Act defines "telecommuniMons carrier" 'm pertinent pan as "any provider of telecommunications
services, except that such term docs not include aggregators of telecommunications services (as defined `m
section 226)." 47 U.S.C. § l53(44). "Telecommunications service" is defined as "the offering of .
telecommunications for a fee directly to the public, or to such classes of users as to be effectively available
directly to the public, regardless of the facilities used." 47 U.S.C. § l 53(46). The Act defines
"telecommunications" as 'Me uansmMion, between or among points specified by the user, of information
of die user's choosing, without change in the form or content of the information as sent and received." 47
U.S.C. § l53(43).

1 0
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v e r i f i c a t i o n  p r o c e d u r e s  a s  t h e  C o m m i s s i o n  s h a l l  p r e s c r i b e . " "  T h e  s e c t i o n  f u r t h e r  p r o v i d e s :

A n y  t e l e c o m m u n i c a t i o n s  c a r r i e r  t h a t  v i o l a t e s  t h e  v e r i f i c a t i o n  p r o c e d u r e s  d e s c r i b e d
in  su b se c t i o n  ( a )  a n d  t h a t  co l l e c t s  ch a r g e s  f o r  t e l e p h o n e  e xch a n g e  se r v i ce  o r
t e l e p h o n e  t o l l  s e r v i c e  f i r m  a  s u b s c r i b e r  s h a l l  b e  l i a b l e  t o  t h e  c a r r i e r  p r e v i o u s l y
se le c t e d  b y  t h e  su b sc r i b e r  i n  a n  a m o u n t  e q u a l  t o  a l l  ch a r g e s  p a id  b y  su ch
s u b s c r i b e r  a f t e r  s u c h  v i o l a t i o n . "

T h e  e n a c t m e n t  o f  s e c t i o n  2 5 8  b y  t h e  1 9 9 6  AM  n e c e s s i t a t e s  t h a t  w e  r e e x a m i n e  o u r  e x i s t i n g
s l a m m i n g  r u l e s  t o  e n s u r e  t h a t  t h e y  c o n f o r m  w i t h  C o n g r e s s '  d i r e c t i v e s .  T h e  1 9 9 6  A c t  i s  i n t e n d e d ,
i n t e r  a l i a ,  t o  e n c o u r a g e c o m p e t i t i o n  i n  t h e  p r o v i s i o n  o f  l o c a l e x c h a n g e s e r v i c e s  a n d  f u r t h e r
e n h a n c e  c o m p e t i t i o n  i n  t h e  l o n g  d i s t a n c e  m a r k e t .  I n  t h e  e n v i r o n m e n t  c r e a t e d  b y  t h e  1 9 9 6  A c t ,
L E C s ,  I X C s ,  a n d  o t h e r  c a r r i e r s  w i l l  c o m p e t e  w i t h  e a c h  o t h e r  t o  p r o v i d e  l o c a l  e x c h a n g e ,
i n t r a L A T A  t o l l ,  i n t e r L A T A  t o l l ,  i n t r a s t a t e ,  a n d  i n t e r s t a t e  s e r v i c e s . "  F u r t h e r m o r e ,  b e c a u s e  L E C s
w i l l  b e  c o m p e t i n g  w i t h  o t h e r  e a r N e r s  f o r  c o n s u m e r s '  l o c a l  a n d  l o n g  d i s t a n c e  s e r v i c e s ,  L E C s  m a y
n o t  b e  n e u t r a l  t h i r d  p a r t i e s  i n  i m p l e m e n t i n g  c a r r i e r  c h a n g e s .  B e c a u s e  t h e  a n t i - s l a m m i n g
p r o v i s i o n s  o f  s e c t i o n  2 5 8  a p p l y  t o  a d j  t e l e c o m m u n i c a t i o n s  c a r r i e r s ,  w e  m u s t  a s s e s s  w h e t h e r
e x i s t i n g  s a f e g u a r d s  a g a in s t  s l a m m in g  a r e  a d e q u a t e  i n  a  m a r k e t p l a c e  i n  w h i c h  c a r r i e r s  c a n
c o m p e t e  f o r  l o c a l  a s  we l l  a s  l o n g  d i s t a n c e  s e r v i c e  c u s t o m e r s ,  a n d  wh e r e  t h e r e  m a y  n o  l o n g e r  b e  a
d i s i n t e r e s t e d  p a r t y  e x e c u t i n g  c h a n g e s  i n  s u b s c r i b e r s '  t e l e c o m m u n ic a t i o n s  c a r r i e r s .

111. DISCUSSION

45 47 U.s.c. §258(a).

46 47 U.s.c.  §258(b) .

47 I n the Further Notice and Order, we modified section 64.1 l 50(eX4) to use the terms "`mterstate/intrastate"
and "interLATA/intraLATA" in order to adopt mies that would be generally relevant to all jurisdictions.
Further Notice and Order, 12 FCC Rcd at 10,705. For convenience, throughout this Order we will use
generally the terms "interLATA/in0'aLATA" except where "interstate/intrastate" would be more
appropriate (e.g., in discussion of federal and state jurisdiction issues). We will use generally the term
"intl'aLATA" to refer to intlaLATA interexchange, and "local exchange" will refer to intraLATA exchange.
We note that a LATA (Local Access and Transport Area) is defined in Section 3(25) of the Act as a
contiguous geographic area:

(A) established before the date of enactment of the Telecommunications Act of
1996 by a Bell operating company such that no exchange area includes points within
more than l metropolitan statistical area, consolidated metropolitan statistical area, of
State, except as expressly permitted under the AT&T Consent Decree; or

(B) established or modified by a Bell operating company after such date of
enacunent and approved by the Commission.

47 U.S.C. § lS3(25).
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13. Until now, our efforts to deter slamming have concentrated on enhancing the

verification of carrier changes and on issuing monetary forfeitures against carriers who violate

our verification rules. Despite the safeguards established by our existing rules, however, the
problemof slamming has continued to grow. While some unauthorized changes may be

inadvertent," and while it is too early to measure the impact of our recently heightened

p r os ec u t i on  of  s l ammi n g  c r i er s ,  ou r  exp er i en c e i n  t h i s  ar ea l ead s  u s  t o  t h e i n es c ap ab l e

conclusion that slamming has become a profitable business for many carriers. For this reason,
the rules we adopt in this Order not only seek to strengthen the existing verification rules, but are
more broadly designed to prevent carriers from making any profits when they slam consumers.

14. An essential element of this effort is the adoption of rules absolving consumers of
liability to slamming carriers for charges incurred for a limited period of mc tier an

unauthorized change. Where a subscriber does pay the slamming carrier, section 258 requires

the slamming carrier to pay the charges it collects Hom the slammed subscriber to the properly

authorized carrier.'° Hence, carriers that violate our verification procedures will either be
deprived 0£ or be required to forfeit, revenues they heretofore have been able to keep." We have
seen many cases where unscrupulous carriers have generated huge profits through slamming,

only to disappear or declare bankruptcy when finally caught. One way to deter this behavior is to

ensure that these carriers never receive any money from slammed consumers in the first instance.
Moreover, even where carriers have not engaged in an intentional pattern of slamming, the

strongest incentive for such carriers to implement strictly our verification rules is to know that

failure to comply may mean that they will not get paid for any services rendered after an

unauthorized switch.

15. Our new rules confront the problem of slamming in three ways by (1) adopting
liability provisions that take the economic incentive out of slamming; (2) adopting more
stringent verification requirements; and (3) broadening the scope of our rules. We conclude that
this rigorous approach will combat effectively the slamming problem in the long distance
telecommunications market, as well as prevent slamming occurrences as competition develops in
the local exchange and inuaLATA toll markets. The majority of commenters support our
approach as oudined in the Further Notice and Order. Some commenters contend that we

41 See, e.g., ACTA Comments at 4, Sprint Comments at 3.

49 47 U.s.c. §258(b).

so Prior to the passage of section 258, a carrier that slammed a consumer was permitted to collect from the
consumer the amount that the consumers properly authorized carrier would have charged. See 1995

Report and Order, 10 FCC Rod at 9579.
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should not adopt additional slamming mies without further analysis of the causes of slamming
Om experience with consumer slamming complakits, however, as well as the very thorough

record that has been compiled in this docket, have supplied us with abundant evidence
concerning the problem and causes of slamming to adopt the rules contained herein

16. We emphasize that the mies we adopt strike a balance between our goals of
protecting consumers and of promoting competition. Rules that make it more difiicdt for
carriers to slam consumers may also make it more diiiicult for carriers to gain new subscribers in
a legitimate manner. Nonetheless, our ultimate concern in this proceeding is protecting
consumers and consumer choice. We can not allow this fraudulent practice to grow unabated as
it has in recent years. Moreover, for healthy competition to flourish, consumer choice must be
protected vigorously. Thus, the slamming mies we adopt herein operate to foster meaningful
competition that is not at the expense of important consumer protection

A Section zs8(b) Liabmay

1 Liability of the Slammed Subscriber

Background

17. In the Further Notice and Order, the Commission stated that section 258(b) of the
Act makes it clear that any unauthorized carrier is not entitled to keep any revenue gained
through slamming." The Commission noted, however, that the Act did not address whether
subscribers must pay any unpaid charges assessed by an unauthorized carrier to the properly
authorized carrier, or whether charges collected from the unauthorized carrier should be returned
to the subscriber who has been slammed." In the 1995 Report and Order, the Commission
supported the policy of allowing unauthorized IXCs to collect from the consumer the amount of
charges the consumer would have paid if the preferred carrier had never been changed." The

See, e.g., Sprint Comments at 25, U S WEST Reply Comments at 4. ACTA, Sprint, and Frontier contend,
for example,that analleged slam may occur for a number of reasons,ranging from the errorof an
incumbent local exchange carrier (ILEC) to a consumer's change of heart, and that the problem of
slamming has beenexaggerated by the media. ACTA Comments at 4, Frontier Commentsat 4, Sprint

Comments at 3

Further Notice and Order, 12 FCC Red at10689;see also 47 U.S.C. § 258(b)

Further Notice and Order. 12 FCC Red at 10689

See 1995 Report and Order,10 FCC Red at9579 (concluding that "the slammed consumer docs receive a
service, even though the service is being provided by an unauthorized entity")

13
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National Association of Attorneys General (NAAG), in its petition for reconsideration of the
1995 Report and Order, urged the Commission to consider absolving slammed consumers of all
liability for charges assessed by unauthorized IXCs." In the subsequent Further Notice and
Order. the Commission concluded that it did not have sutiicient information to determine
whether total forgiveness of charges would iimrther deter IXCs from slamming and sought further
comment on the issue

b Discussion

18. Our experience with slamming and the failure of our existing rules to stem the

growth of this fraudulent practice convince us that strong prophylactic measures are necessary to
ensure that consumers' choices of telecommunications service providers are respected. We
therefore conclude that subscribers should not have to pay for slamming charges, a change that
should prevent carriers ham gaining any revenues from slamming activities. Moreover

consumers deserve some compensation for the inconvenience and confusion they experience

iiorn being slammed. Therefore we adopt a rule absolving consumers of liability for unpaid

charges assessed by unauthorized carriers for 30 days after an unauthorized carrier change has

occurred." Any carrier that the subscriber calls to report the unauthorized change, whether that

entity is the subscriber's LEC, unauthorized carrier, or authorized carrier, is required to inform

the subscriber that he or she is not required to pay for any slamming charges incurred for the first

30 days after the unauthorized change." If a subscriber pays charges to his or her unauthorized

carrier, however, such subscriber's liability will be limited to the amount he or she would have

paid the authorized carrier." We note that, as explained fully in the discussion on Third Pa.rty

Administrator for Dispute Resolution, we delay the elective date of the liability rules for 90 days

to provide interested carriers an opportunity to implement a dispute resolution mechanism
involving an independent administrator

NAAG Petition for Reconsideration at 5

Further Notice and Order. 12 FCC Red at 10690, 10706

See Appendix A. § 64.1 l 00(d). In a separate proceedlmg, we have proposed changes to consumer
telephone bills to make it easier for consumers to identify changes in preferred carriers. Truth-in-Billing
and Billing Format, Notice of Proposed Rulemaking, 13 FCC Rcd. 18176 (1998) (Truth-in-Billing NPRM)

See Appendix A, §64.1 l00(d)

See inju discussion on Subscribers Refunds orCndits

See infradiscussionon Third Party Administrator for Dispute Resolution

14
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19. Many state commissions and consumer protection organizations support
absolving the consumer of liability for charges incurred after being slammed." We agree with
those commenters, such as NCL, NAAG, and the Virginia Commission, that absolving slammed
consumers of liability for charges will discourage slamming by taking the profit out of this
fraudulent practice. Specihcadly, our liability rules that provide for limited absolution for
slamming charges will deter slamming by minimizing the opportunity for unauthorized carriers
to physically take control of slamming profits for any period of time." Even though section
258(b) requires the unauthorized carrier to remit to the authorized carrier all charges collected
from the subscriber," this doesnot mean that the unauthorized carrier will be deprived of
revenue, nor that the authorized carrier will receive such money. Several commenters state that
absolution is preferable to using the remedy in section 258(b) because the slamming carrier is
likely to refuse to remit revenues to the authorized carrier." In practice, unscrupulous carriers
will have many excuses for not remitting any money to authorized carriers, including going
bankrupt or simply disappearing." We have seen several carriers go bankrupt during or after our
investigations for slamming violations," and have concerns that such carriers will simply
reappear in another location, under a different name, arid continue to slam consumers. We have
also seen carriers change business locations Eequently in order to avoid liability for slamming."
We find, based on our experience, that unscrupulous carriers will attempt to take such evasive

61 See, e.g., NAAG Comments at 5, NCL Comments at 9, Virginia Commission Comments at 3-4; Citizens
Comments at 2. Montana Commission states that Montana's law absolves subscribers of liability for all
charges incurred aler slamming. Montana Commission Comments at 2.

62 See, NCL Comments at 9, Montana Commission Comments at 3-4; Virginia Commission Comments at 3-
4 .

63 47 U.s.c. §258(b).

64 See, e.g., Citizens Reply at 4, NYSDPS Comments at l l;  PaOCA Comments at 8.

65 See, e.g., NYSDPS Comments at ll, PaOCA Comments at 8.

as The Commission has resc'mded Notices of Apparent Liability for slamming violations because the subject
carriers have filed for banlcuptcy. See, e.g., Interstate Savings D/B/A IS Telecommunications, Notice of
Apparent Liability for Forfeiture, 10 FCC Red 10877 (1995); Interstate Savings D/B/A 151

Telecommunications, Memorandum Opinion and Order, 12 FCC Rcd 2934 (1997).

67 For example, in April 1998, we assessed forfeitures of $5,681,500 against a can'ier for slamming and other
violations of the Act and our rules. Fletcher Order, 12 Comm. Reg. (P&F) 104 (1998). During the course
of our investigation, the Fletcher Companies deliberately eluded Commission staff by moving to diiTerent
addresses and by failing to provide legitimate business addresses or telephone numbers.
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a c t i o n s  t o  a v o i d  h a v i n g  t o  p a y  f i n a n c i a l  p e n a l t i e s  t o  a u t h o r i z e d  c a r r i e r s  f o r  s l a m m i n g . "
U n s c r u p u l o u s  c a r r i e r s  w o u l d  t h e r e f o r e  b e  a b l e  t o  c o n t i n u e  t o  p r o f i t  & o m  s l a m m i n g  i f  w e  r e q u i r e
t h e  c o n s u m e r  t o  p a y  t h e  u n a u t h o r i z e d  c a r r i e r .  E l i m i n a t i n g  t h e  c a s h  f l o w  t o  s l a m m i n g  c a r r i e r s  i n
t h e  f i r s t  i n s t a n c e  p r e v e n t s  s l a m m i n g  c a r r i e r s  f r o m  k e e p i n g  a n y  s l a m m i n g  p r o f i t s .

2 0 . T h i s  m i l e  a l s o  m a k e s  s l a m m i n g  u n p r o f i t a b l e  b e c a u s e  i t  p r o v i d e s  c o n s u m e r s  w i t h
i n c e n t i v e  t o  s c r u t i n i z e  t h e i r  m o n t h l y  t e l e p h o n e  b i l l s  e a r l y  a n d  c a r e f u l l y .  B y  e n c o u r a g i n g
c o n s u m e r s  t o  p o l i c e  t h e i r  o w n  t e l e p h o n e  b i l l s ,  t h i s  r u l e  e n l i s t s  t h e  p u b l i c ' s  h e l p  i n  d e t e c t i n g
o c c u r r e n c e s  o f  s l a m m i n g . "  B y  p r o v i d i n g  s u b s c r i b e r s  w i t h  a  r e m e d y  t h a t  i s  e a s y  t o  a d m i n i s t e r ,
i . e . ,  c o n s u m e r s  s i m p l y  r e f u s e  t o  p a y  t e l e p h o n e  b i l l s  c o n t a i n i n g  s l a m m i n g  c h a r g e s ,  w e  p r o v i d e  a
q u i c k  a r i d  s i m p l e  p r o c e s s  t o  s t o p  s l a m m i n g .  A l t h o u g h  r e q u i r i n g  c o n s u m e r s  t o  p a y  c h a r g e s  t o
t h e i r  a u t h o r i z e d  c a r r i e r s  w o u l d  a l s o  p r e v e n t  s l a m m i n g  c a r t e r s  f r o m  o b t a i n i n g  s l a m m i n g  p r o f i t s ,
t h i s  w o u l d  i n v o l v e  a  m o r e  c o m p l i c a t e d  m e c h a n i s m .  P a y m e n t  o f  s l a m m i n g  c h a r g e s  t o  a u t h o r i z e d
c a r r i e r s  a t  t h e  r a t e s  o f  t h e  a u t h o r i z e d  c a r r i e r s  wo u ld  r e q u i r e  r e - r a t i n g  o f  b i l l s  i n  e v e r y  i n s t a n c e  o f
s l a m m i n g .  I t  d o  w o u l d  r e s u l t  i n  t h e  a u t h o r i z e d  c a r r i e r  b e i n g  p a i d  f o r  s e r v i c e s  i t  n e v e r  p r o v i d e d .
A b s o l u t i o n  p r o v i d e s  c o n s u m e r s  w i t h  t h e  i n c e n t i v e  t o  h e l p  t h e m s e l v e s  w i t h  a n  e a s i l y

a d m i n i s t e r e d  r e m e d y .  F o r  t h e s e  r e a s o n s ,  w e  b e l i e v e  t h a t  a b s o l v i n g  c o n s u m e r s  o f  l i a b i l i t y  f o r
s l a m m i n g  c h a r g e s  w i l l  b e  f a r  m o r e  e f f e c t i v e  t h a n  r e q u i r i n g  t h e m  t o  p a y  c h a r g e s  t o  t h e i r

a u th o r i ze d  ca r r i e r s ,  a s  m a n y  co m m e n te r s  su g g e s te d . "°

21. We also choose to absolve consumers of liability for a limited time because it
provides some compensation to consumers for the time, effort, and frustration they experience as
a result of being slammed, as well as for the loss of choice and privacy." We find that
consumers suffer a great dead of confusion and outrage upon discovering that they have been
slammed. We further find that a consumer oiien experiences great difficulty and inconvenience
in correcting the slamming situation and being restored to his or her rightful carrier. Because
slamming inflicts these burdens on consumers, slammed consumers should receive reparation for
their troubles.

22. We balance this need to compensate the consumer, however, agdnsl the
possibility of consumers improperly reporting that they were slammed in order to obtain &ea

61 In the accompanying Further Notice of Proposed Rulemaking, we discuss requiring carriers to tile a
registration with the Commission to enable us to locate and :rack canters in the future.

69 See Truth-in-Billing NPRM, 13 FCC Red at 18186 (proposing that telephone bills include a section that
highlights any changes in a consumers service status).

70 See, e.g., Bell Atlantic Comments at 2; CompTel Comments at ll, USTA Comments at 10.

71 See, e.g., Montana Commission Comments at 3-4, OCC Reply Comments at 7.
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telephone service. The likelihood of this type of fraud is the main objection of most carriers to a
mile absolving consumers of liability." To address such concerns about fraud, we point out that
subscribers may only be absolved of liability if they have in fact been slammed. Carriers can, as
described below, produce proof of valid verification to refute a subscriber's claim that he or she
was slammed. This approach has the added benefit of strengthening carriers' incentive to comply
strictly with our verification procedures in order to protect themselves from inappropriate claims
by consumers that they have been slammed. Our Mes will motivate carriers that submit
legitimate carrier changes not only to verify carrier changes properly, but also to use forms of
verification that provide solid evidence that a consumer has authorized and verified a carrier
change." Specifically, we set forth in the Investigation and Reimbursement Procedures section
of this Order the mechanism by which a carrier may refute a subscriber's claim of being
slanuned."

23. In the Further Notice and Order, the Commission asked commenters to consider,

if subscribers were to be absolved of liability for unpaid charges, whether it should limit the time

during which subscribers would not be liable for charges, and it asked for recommendations

regarding what that time should be." Commenters state that if consumers are to be absolved of

liability for charges incurred after being slammed, Ir should be for only a limited time." We

agree that restricting the period of time for which the consumer is absolved of charges not only

limits opportunities for consumers to take possible unfair advantage of carriers, but also provides

incentive for consumers to review their bills carefully and promptly. We limit the absolution

period to 30 days after an unauthorized change has occurred. Several carriers support a 30-day
limit to absolution." To the event that the subscriber receives additional charges from the

72 See, e.g., Ameritech Commentsat 28, Illinois Commission Comments at6; IRA Comments at 14.

73 For example, a carrier may wish to provide an audio tape recording of an independent third party
verification.

74 Seeinjiadiscussion in Investigation and ReimbursementPztacedures.

75 ld

76 See, e.g., Excel Comments at 6-7; NYSCPB Comments at 9; WorldCom Comments at 13.

77 See, e.g., Citizens Reply at 4; WorldCom Reply at l l; MCI Ex Pane Letter from Mary L. Brown, MCI
WorldCom, Inc. to Magalie Roman Salas, FCC (Nov. 17, 1998) (stating that MCI WorldCom supported
mc provision in recent slamming legislation that would have required carriers to provide up to 30 days of

free service to consumers where the carrier could not produce evidence of compliance with the
Commission's rules); Telecommunications Resellers Association Ex Parte Presentation at 9 (Dec. 3, 1998)
(suggesting a 30-day limit on the extent to which consumers may be relieved from paying for telephone
service received &om slamming carriers).
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slamming carrier after the 30-day absolution period, the subscriber shall pay such charges to the
authorized carrier at the authorized carrier's rates after the authorized carrier has Ne-rated such
charges." In most cases, the consumer will discover the unauthorized change upon receipt of the
first monthly bill after the unauthorized change occurs, because that bill generally provides the
consumer with the first notice that a carrier change has been made." The balanced approach we
adopt today encourages consumers to become more w`gilant in detecting slamming by giving
them incentive to review their telephone bills carefully.

24. The limitation on absolution for the first 30 days alter an unauthorized change
may be waived by the Co ission in circumstances where it is necessary to extend the period of
absolution in order to provide a subscriber with a fair and equitable resolution. Waiver of the
Commission's Mes is appropriate only if special circumstances warrant a deviation from the
general rule, and such deviation will serve the public interest." As explained above, we conclude
that a 30-day limit is reasonable because subscribers generally discover within one month that an
unauthorized change has occurred. The special circumstances that may affect this period of
absolution would likely be practices used to delay the subscriber's realization of the carrier
change. For example, a waiver of the 30-day limit might be appropriate if the subscriber's
telephone bill failed to provide reasonable notice to the subscriber of a carrier change, or if the
slamming carrier did not have a monthly billing cycle. Another factor that could extend the
absolution period would be a situation in which the slamming carrier did not immediately bill the
subscriber for calls made, but instead withheld charges for several months and placed all such
charges on a later bill, such that the subscriber did not realize that a slam occurred until months
after the fact. We note, however, that we expect these instances to be infrequent and will not
grant waivers of the 30-day limit unless the request meets all of the criteria for waivers.

25. We recognize that in 1995 the Commission decided that slammed consumers
should pay their unauthorized carriers for charges incurred after being slammed at the rate they
would have paid if the unauthorized change had never occurred." The Commission based its
decision on the fact that the slammed subscriber does receive a service, even though the service
is provided by a carrier not of the consumer's choosing." The Commission recognized, however,

n See Appendix A, §64.1 l00(d)(3)-

79 In the Truth- in-Bil l ing nxlemaking proceeding, we proposed that all telephone bills include a section that
highlights all changes to a subscriber's service, including carrier changes. See Truth-in-Eilling NPRM , 13
FCC Red at 18186.

10 WAlTRadio v.  FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969).

l l See 1995 Report ad Order, 10 FCC Red at 9579.

12 Id .
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that this solution "may not be the best deterrent against slamming ... if 'slamming' continues
unabated ... we may have to revisit this question at a later date."" Because slamming continues
to be amajor consumer problem, we now find that our approach to consumer liability must be
revised. We conclude that the most effective deterrent to slamming is to absolve consumers of
liability for a limited time. This will deprive slamming carriers of revenue while creating
incentives both for consumers to read their telephone bills and for carriers to ensure that carrier
changes are made in accordance with our miles

26. Several carriers argue that slammed consumers should pay all charges because
absolving them of liability would give consumers a windfalL" We disagree. This argument fails
to recognize that consumers who are slammed have suffered both the personal intrusion of
having their choices denied, as well as the imposition of having to remedy the unauthorized
change. That is, the consumer has been the subject of fraud, or even mistake, on thepart of the
unauthorized carrier and deserves some compensation for the intrusion, as well as for the time
and effort expended in reinstating the preferred carrier

27. Furthermore, we agree with those commenter that state that a limited absolution
mle does not substantially harm the authorized carrier, who has not provided service to the
slammed consumer during the period of absolution." In the Further Notice and Order, the
Commission sought comment on the effect of absolving slammed subscribers of liability for
unpaid charges, in light of the fact that the authorized carrier might be deprived of foregone
revenue." We now conclude that, although the authorized carrier is deprived of profits that it
would have received but for the unauthorized change, it also has not actually provided any
service to the subscriber and it appears that the authorized carrier is not out of pocket for most
costs that it would have borne if it had in fact provided service. This includes not only the cost
of transmission, but other costs of providing service, such as access charges and other fees." We
emphasize that, should the authorized carrier conclude that it is entitled to any compensation

See, e.g., CWI Comments at 10, SBC Comments at ll. See also ACTA Comments at 35, TRY Comments
at 14 (stating that authorized carriers should not be deprived of revenue)

See, e.g., Citizens Comments at 4 , NCPSUC Comments at 5, NYSCPB Reply at 4, OCC Comments at 4

ld

In the Commission's most recent estimates, the combined access charges paid by long distance carriers are
approximately four cents per minute. Trends in Telephone Service, Federal Communications Commission
July 1998. By comparison, many long distance carriers have been advertising residential rates of ten cents

per-minute or less
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Boy the slamming carrier that it does not receive under our rules, such as lost profits or other
damages, the authorized carrier has recourse against the slamming canter in the appropriate
forum, such as before the Commission or i n a state or federal court." We conclude that the
approach to liability we adopt herein strikes a reasonable balance between the interests of carriers
and consumers. We also note that, in the Further Notice of Proposed Rulemaldng section of this
Order, we propose to permit the authorized carrier to collect Hom the slamming carrier either:
(1) double the amount of charges paid by a slammed subscriber, or (2) the amount for which a
subscriber has been absolved of liability." This proposal would provide limited absolution for
all consumers - thus satisfying Congress' policy that "consumers be made whole"°° -- while at
the same time ensuring that authorized carriers are no worse off as a result of an unauthorized
change.

28. Several commenters, including AT&T and GTE, state that consumers should pay
for services received in order to give effect to the remedy in section 258(b), which requires
unauthorized carriers to give authorized carriers all charges collected from slammed
subscribers." By its terms, that remedy applies only when the consumer has in fact made
payment to the unauthorized carrier. Section 258(b) does not require the consumer to pay either
the authorized carrier or the unauthorized carrier." As discussed in the following section, if a
subscriber does pay his or her unauthorized carrier, the authorized carrier will be entitled to
collect that amount from the unauthorized caroler in accordance with section 258(b). Although
we recognize that encouraging subscribers not to pay the slamming carrier may reduce the
amounts authorized carriers may collect from slamming canters pursuant to section 258(b),
absolving subscribers of the responsibility to pay their slamming carriers in the first instance
does not abrogate the section 258(b) remedy for authorized carriers.

29. We do recognize that by absolving the consumer of liability for a certain period of

l l See, e.g., 47 U.S.C.
claims against the slamming carrier. For example, the authorized carrier could tile suit in state court for
tortuous interference with a business contract. If the slamming carrier is a reseller of the authorized carrier's
services, the authorized carrier might also have a claim against the slamming carrier for violation of
contract terms.

§208. The authorized carrier may take many different avenues to make additional

19 See Ina Further Notice of Proposed Rulemaking, Recovery of Additional Amounts from Unauthorized

Carriers.

90 Joint Explanatory Statement at 136.

91 See, e.g., AT&T Comments at 10; GTE Reply Comments at 6.

92 47 U.s.c. §25s(b).
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time, our remedy goes beyond the specific statutory remedy that is explicitly set forth in section
258(b) of the Act. Section 258(b) do states, however, that "the remedies provided by this
subsection are in addition to any other remedies available by law."93 Absolving slammed
subscribers of liability for a limited period of time is within the Conunission's authority under
section 201(b) to "prescribe such rules and regulations as may be necessary in the public interest
to carry out the provisions of [the] Act," as well as under section 4(i) to "perform any and all
acts, make such rules and regulations, and issue such orders, not inconsistent with [the] Act, as

we have
detenmned that the most effective method of deterring slamming is to deprive carriers of revenue
iron slamming by absolving constuncrs of liability for 30 days after the unauthorized change.
As we have already stated, by enabling the consumer to forgo payment to the slamming carrier,
we limit the opportunities for slamming carriers to prost 'firm slamming. Furthermore, the
absolution remedy we adopt is not inconsistent with section 258 because the section 258(b)
remedy only applies to charges that have been paid to the slamming carrier and does not
reference charges that have not been paid.

may be necessary in the execution of its functions."" Pursuant to such authority,

30. We also recognize that, to the extent that our rules permit authorized carriers ro
collect some charges, at their rates, for services provided by slamming carriers beyond the 30-
day absolution period, these requirements are not in accordance with Section 203(c), which
requires carriers to collect charges in accordance with their filed tariffs." Because tariffs only
permit carriers to collect charges for service they actually provide, our new rule requiring
authorized carriers to collect charges for service provided by slamming carriers would not be in
accordance with their tariffs. Section 10 of the Act, however, permits the Commission to forbear
Hom applying section 203 tariff requirements to interstate, domestic, interexchange carriers if the
Commission determines that three statutory forbearance criteria are satisfied." We conclude that
these criteria are met.

31. First, we rind that enforcement of section 203 (c) in this instance is not necessary

93 Id

94 See 47 U.s.c. §§201(b); 40).

95 Section 203(c) states that no carrier shall "(l) charge, demand, collect, or receive a greater or less or
different compensation, for such communication, or for any service in connection therewith, between the
points named 'm any such schedule than the charges specified in the schedule than 'm effect, or (2) refund or
remit by any means or device any portion of tlle charges so specified, or (3) extend to any person any
privileges or facilities, in such communication, or employ or enforce any classifications, regulations, or
practices affecting such charges, except as specified in such schedule." 47 U.S.C. §203(c).

96 47 U.s.c. § 160(a).
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to ensure that the charges, practices, classifications, or regulations by, for, or in connection with

that carrier or service are just and reasonable and are not unjustly or unreasonably

discriminatory." The circumstances under which we permit the authorized carrier to collect

charges that are not in accordance with its tariff are very limited. In fact, by requiring the
subscriber to pay the authorized carrier rather than the slamming carrier, our rule helps to deter
the unlawful, unjust, and unreasonable practices of slamming carriers by preventing them from

making profits &om slammed consumers. Under these limited circumstances, our mle is not
necessary to ensure that the authorized carrier's charges, practices, classifications, or regulations

from being just and reasonable, and not unjustly or unreasonably discriminatory.

3 2 . Second,  enforcement  of  sect ion 203(c) under these ci rcumstances is not  necessary
for  the protect ion of  consumers. "  On the cont rary ,  requi r ing subscr ibers to  pay the i r  s lamming
carr iers rather than thei r  authorized carr iers would be harmful  to consumers.  Our ru le operates to
protect  consumers f rom the abusive pract i ces of  s lamming carr iers by depr iv ing such carr iers of
s lamming prof i t s .  Therefore enforcement  of  sect ion 203(c) in  th is  part i cu lar  s i tuat ion i s  not
necessary to protect  consumers.

33 . Thi rd,  forbearance f rom apply ing sect ion 203(c) in  th is  instance is  consistent  w i th
the publ i c  in terest . "  In  making th is  determinat ion,  sect ion 10(b) a lso requi res us to consider
whether forbearance w i l l  p romote compet i t i ve  market  condi t i ons,  i nc lud ing the extent  to  which

W e
conclude that  permi t t ing the subscriber to pay the authorized carr ier for charges imposed by
slamming carr iers af ter the 30-day absolut ion period is consistent  wi th the publ ic interest .
S lamming d istorts  compet i t ion in  the marketp lace because i t  rewards carr iers who employ f raud
and decei t  over carr iers that  are conduct ing lawful  act iv i t ies.  S larmning also deprives a
consumer o f  cho ice.  Because our  m le  deters  s lamming by making s lamming unprof i t ab le ,  i t
promotes the publ i c  in terest ,  i nc lud ing enhancing compet i t i on for  te lecommunicat ions serv ices.

forbearance will enhance competition among providers of telecommunications services.'°°

2 . W hen the  S l am m ed Subscr i ber  Pays  the  Unauthor i zed  Carr i e r

3 4 . We concluded above that  a s lammed subscriber i s  not  l iable for charges incurred
during the f i rst  30 days aler an unauthorized carr ier change. I°1 In the event  that  a subscriber

97 See id. at § l60(aXl).

91 See id ate l60(aX2).

99 See ad at § 160(aX3).

mo ld. my 160(b).

lot See supra discussion on Liability of Subscribers to Carriers.

2 2



Federal Communications Commission FCC 98-334

nevertheless pays the unauthorized carrier for slamming charges, two mies shall govern. First,
the unauthorized carrier is obligated to remit to the authorized carrier all charges paid by the
subscriber. Second, after receiving this amount from the unauthorized carrier, the authorized
carrier shall provide the subscriber with a refund or credit for any amounts the subscriber paid in
excess of what he or she would have paid the authorized carrier absent the unauthorized change.

a. Liability of the Unauthorized Carrier

35. We adopt the Me proposed 'm the Further Notice and Order to provide that any
telecommunications carrier that violates the Commission's verification procedures and that
collects charges for telecommunications service from a subscriber shall be liable to the
subscriber's properly authorized carrier in an amount equal to all charges paid by such subscriber
after such violation. This remedy is directed specifically by the language in section 258(b) of the
Act.1°2 All of the parties commenting on the proposed rule support this approach.'°3 Consistent
with the discussion above, this rule will apply in situations in which the subscriber has paid
charges to an unauthorized carrier.

36. We also impose certain additional penalties on unauthorized carriers. As
proposed in the Further Notice and Order, we also require the unauthorized carrier to pay for
reasonable billing and collection expenses, including attorneys' fees, incurred by the authorized
carrier in collecting charges firm the unauthorized carrier.'°' Several commenters support the
imposition of these additional penalties.'°' Although section 258 only requires the unauthorized
carrier to remit to the authorized carrier all charges collected from the slammed subscriber, we
conclude that we have authority to grant the authorized carrier additional remedies.'°° Requiring

102 Further Notice and Order, 12 FCC Red at 10691. See Appendix A, §§64.1 l00(c); 64.1 l 70(aX2)(A).

103 See, e.g., ACTA Comments at 36, GTE Comments at 15, Sprint Comments at 26, Telco Comments at 9.

104 Further Notice and Order, 12 FCC Red at 10,691. See alsO Appendix A, §64.1 l70(lb). Although the
authorized carrier may collect attorneys' fees incurred in collecting charges from the unauthorized carrier
prior to the filing of a formal complaint with the Commission, the Commission ha no authority to award
attorneys' fees incurred during litigation before the Commission. See Mrdtimedia Cablevision, Inc. v.
Soufhweistern Bell Telephone Co., ll FCC Red 11202, 11208 (1996); Con ark Cable Fund Ill v.
Northwestern Indiana Telephone Co., 100 FCC 2d 1244, 1259 (1985).

105 See, e.g., Ameritech Comments at 27, n.6; Bellsouth Comments at 14; GTE Comments at 15, n.33; MCI
Comments at 20, NAAG Comments at 8, SBC Comments at 12.

106 Because section 258 states that "the remedies provided by this subsection arc in addition to any other
remedies available by law," the Commission is not limited to using only the remedy contained in section
258. 47 U.S.C. §258. See also 47 U.S.C. §§ 4(i);  20l(b).
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theunauthorized carrier to pay for expenses incurred by the authorized carrier in collecting
charges Hom the unauthorized carrier ensures that the authorized carrier does not suffer further
economic loss because of the unauthorized change, and adds an economic incentive for the
authorized carrier to seek reimbursement for slamming. Additionally, since the rule increases the
penalty for slamming, the unauthorized carrier may facilitate reimbursement to the authorized
carrier in order to avoid payment of any additional expenses for billing and collection. Although
several commenters support this mle,I°7 several other commenters object, arguing that such
expenses would be diiiicult to deterrnine.'°' We disagree because we ind that carriers are
sophisticated business entities that are well aware of the expenses of collection, including
litigation costs. Moreover, we believe that collection expenses likely will become standardized
among carriers in the relatively near future. More importantly, we conclude that an unscrupulous
carrier should bear full iinancid responsibility for the costs of its unlawful actions

37. We also require the unauthorized carrier to pay for the expenses of restoring the
subscriber to his or her authorized carrier."" We have previously stated that where an
interexchange carrier submits a request that is disputed by a subscriber and the interexchange
carrier is unable to produce verification of that subscriber's change request, the LEC must assess
the applicable change charge against that interexchange carrier.'"' We codify and expand our
prior requirement to encompass any carrier, not just an interexchange carrier, that is unable to
provide verification of a subscriber's change request. By requiring the unauthorized carrier to
pay the change charge to the authorized carrier, we ensure that neither the authorized carrier nor
the subscriber incurs additional expenses in restoring the subscriber to his or her preferred
carrier. Furthermore, requiring the unauthorized carrier to pay these additional charges will serve
as a further deterrent to unauthorized changes

b Subscriber Refunds or Credits

38. Our new rules will enable subscribers to prevent carriers from profiting by
absolving them of liability for the first 30 days after an unauthorized change. We conclude
however, that the specific provisions of section 258(b) appear to prevent us from absolving
consumers of liability to the extent that they have already made payments to their unauthorized

See, e.g., Ameritech Comments at 27, n.l6, BellSouth Comments at 14

See, e.g., BIC Comments at 8; Texas Commission Comments at 6

See Appendix A, §§64.1 l00(dX2), 64.1 l70(aX2)(B). See, e.g., SBC Comments at 12, TRA Comments at
15: WorldCom Comments at 14

See Illinois' CUB Order, 2 FCC Red oz 1729
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c a r r i e r s . ' "  W e  c o n c l u d e  t h a t  C o n g r e s s  i n t e n d e d  t h a t  s u b s c r i b e r s  w h o  p a y  f o r  s l a m m i n g  c h a r g e s
s h o u l d  p a y  n o  m o r e  t h a n  t h e y  w o a d  h a v e  p a i d  t o  t h e i r  a u t h o r i z e d  c a r r i e r s  f o r  t h e  s a m e  s e r v i c e
h a d  t h e y  n o t  b e e n  s l a x n r n e d . ' "  I n d e e d ,  t h e  l e g i s l a t i v e  h i s t o r y  r e f l e c t s  C o n g r e s s i o n a l  i n t e n t  t h a t
" t h e  C o m m i s s i o n ' s  M e s  s h o u l d  a l s o  p r o v i d e  t h a t  c o n s u m e r s  b e  m a d e  w h o 1 e . " " 3  T h e r e f o r e  o u r
r u l e s  w i l l  r e q u i r e  t h e  a u t h o r i z e d  c a r r i e r  t o  r e f u n d  o r  c r e d i t  t h e  s u b s c r i b e r  f o r  a n y  c h a r g e s
c o l l e c t e d  f r o m  t h e  u n a u t h o r i z e d  c a r r i e r  i n  e x c e s s  o f  w h a t  t h e  s u b s c r i b e r  w o u l d  h a v e  p a i d  t h e
a u t h o r i z e d  c a r r i e r  a b s e n t  t h e  s w i t c h .  T h i s  a p p r o a c h  i s  c o n s i s t e n t  w i t h  t h e  C o m m i s s i o n ' s  c u r r e n t
Ar l e s  t h a t  e n su r e  t h a t  t h e  s l a m m e d  su b sc r i b e r  p a ys  n o  m o r e  f o r  se r v i ce  t h a n  h e  o r  sh e  wo u ld  h a ve
p a i d  b e f o r e  t h e  u n a u t h o r i z e d  s w i t c h .  F u r t h e r m o r e ,  w e  c o n c l u d e  t h a t  r e q u i r i n g  a  r e f u n d  o f  t h e
e x c e s s  a m o u n t s  p a id  b y  t h e  s u b s c r i b e r  d o e s  n o t  h a r m  t h e  a u t h o r i z e d  c a r r i e r  wh o  h a s  i n  f a c t
r e c e i v e d  p a y m e n t  f o r  s e r v i c e  t h a t  i t  d i d  n o t  p r o v i d e  t o  t h e  s u b s c r i b e r .  S h o u l d  t h e au th o rized
c a r r i e r  c o n c l u d e  t h a t  i t  i s  s u f f e r i n g  s o m e  f i n a n c i a l  h a r m ,  n o t h i n g  i n  o u r  r u l e s  w o u l d  p r e c l u d e  t h e
c a r r i e r  f r o m  f i l i n g  a  c l a i m  a g a i n s t  t h e  u n a u t h o r i z e d  c a n t e r  f o r  l o s t  p r o f i t s  o r  o t h e r  d a m a g e s . " '

3 9 . W e  r e q u i r e  t h e  a u t h o r i z e d  c a r r i e r  t o  r e f u n d  o r  c r e d i t  t h e  s u b s c r i b e r  w i t h  a n y
a m o u n ts  t h e  su b sc r ib e r  p a id  i n  e xce ss  o f  t h e  a u th o r i ze d  ca r r i e r ' s  r a te s ,  a f t e r  t h e  a u th o r i ze d  ca r r i e r
h a s  r e c e i v e d  f r o m  t h e  s l a m m i n g  c a r r i e r  a l l  a m o u n t s  p a i d  b y  t h e  s u b s c r i b e r  t o  t h e  s l a m m i n g
c a r r i e r . " '  T h i s  w i l l  p r e v e n t  t h e  s l a m m e d  c o n s u m e r  f r o m  b e i n g  f i n a n c i a l l y  h a r m e d  b y  t h e
u n a u t h o r i z e d  c h a n g e , i n  a c c o r d a n c e  w i t h t h e  C o m m i s s i o n ' s  b e l i e f , a s  s t a t e d  i n  t h e  F u r t h e r  N o t i c e
a n d  O r d e r ,  t h a t  a  s l a m m e d  s u b s c r i b e r  s h o u l d  r e c e i v e  p r o m p t  a n d  f u l l  r e p a r a t i o n  f o r  h a r m
s u f f e r e d  a s  a  c o n s e q u e n c e  o f  u n a u t h o r i z e d  c a r r i e r  c h a n g e s . " '  W e  n o t e  t h a t  s e c t i o n  2 5 8  o n l y

Section 258(b) states that "[a]ny telecommunications carrier that violates the verification procedures
described in subsection (a) and that collects charges for telephone exchange service or telephone toll
service from a subscriber shall be liable to the carrier previously selected by the subscriber in an amount
equal to all charges paid by such subscriber after such violation." 47 U.S.C. §258(b).

HI See Appendix A, §§64.1 l00(dX1). We realize that this rule appears to treat slammed consumers
differently, by absolving of liability those consumers who do not pay unauthorized charges, while not
providing a complete refund to consumers who may inadvertently pay such charges. We propose in the
Further Notice of Proposed Rulemaking a way to provide a complete refund to subscribers who have paid
their slamming carriers while still complying with the language of Section 258. See inj5'a Further Notice of
Proposed Rulemaking, Recovery of Additional Amounts 'ti°orn Unauthorized Carriers.

l l] Joint Explanatory Statement at 136.

I l l For example, a carrier could tile a complalmt with the Commission pursuant to section 208. See 47 U.S.C.
§208.

HE See Appendix A, §64.1 l 70(d).

HE Further Notice and Order, 12 FCC Red at 10691 .
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requires that the unauthorized carrier remit to the authorized carrier all charges paid by the
subscriber aRea the unauthorized change.'" We conclude that we have authority to impose these
requirements on authorized carriers to prevent subscribers from suffering further harm from
slamming.'" Moreover, the legislative history, which mentions restoring lost premiums to
slammed subscribers, demonstrates Congressional concern that subscribers do not suffer losses
due to being slammed."' The authorized carrier may keep the amount that it would have earned
absent the unauthorized switch arid refund or credit the difference to the subscriber.

40. If the authorized carrier fails to collect the charges paid by the subscriber Hom the
unauthorized carrier, the authorized carrier is not required to provide a refund or credit to the
subscriber."° The authorized carrier, who has done no wrong, should not be penalized by having
to provide the subscriber with a refund paid out of the authorized carrier's pocket. The
authorized carrier, however, has an aiiirntiative obligation to notify the subscriber in a timely
fashion of its failure to collect the charges paid by the subscriber to the unauthorized carrier. We
require the authorized carrier to notify the subscriber within 60 days after the subscriber has
notified the authorized carrier of an unauthorized change, if the authorized carrier has failed to
collect from the unauthorized carrier the charges paid by the slammed subscriber."' This failure
to collect may be due to the slamming carrier's refusal to cooperate, or it may stem from the
authorized carrier's decision not to pursue its claims against the slamming carrier. Upon receipt
of the notification, the subscriber will have the opportunity to pursue a claim against the
slamming carrier for a full refund of all amounts paid to the slamming carrier. The subscriber is
entitled to the entire amount paid, rather than merely a refund or credit of charges paid in excess
of the authorized carrier's rates. This is because it is the subscriber who is collecting the charges
horn the slamming carrier rather than the authorized carrier. The language of section 258(b)
generally prevents the subscriber from being absolved of liability for charges paid because it

117 See 47 u.s.c. §258(b).

m See 47 U.S.C. §§20l(b) (granting the Commissionauthority to "prescribesuch rules and regulations as
may be necessary in the public interest w carry out the provisions of [the] Act");4(i) (granting the
Commission authority to "perform any and all acts, make such rules and regulations, and issuesuch orders,
not inconsistent with [the] Act, as may be necessary in the execution of its functions").

HE Congress states that "the Commission's axles should require that carriers guilty of 'slamming' should be
liable for premiums, including travel bonuses, that would otherwise have been cames by telephone
subscribers but were not earned due to the violation of the Commission's rules. . . . "
Sraremem at 136.

Joint Explanatory

\20 See Appendix A, §64.1170(dX1).

121 Id
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indicates that the authorized carrier may make a claim for, and keep, amounts paid to the
slamming carrier.'" Where the authorized carrier has failed in collecting charges from the
slamming carrier, however, the language of section 258(b) would not apply. Therefore the
subscriber, who is not bound by the carrier remedy in section 258(b), would be entitled to a
refund from the slamming carrier of all slamming charges paid. If the subscriber has difficulty in
obtaining this refund &om the slamming carrier, the subscriber has the option of filing a
complaint with the Commission pursuant to section 208.1" We anticipate that, with continued
consumer awareness and education about our slamming liability Arles, fewer and fewer
consumers will Lind themselves in the situation of having paid their slamming carriers. We are
confident that eventually slamming carriers will be completely unable to profit because
consumers will refuse to pay them.

3. Investigation and Reimbursement Procedures

a. When the Subscriber Has Not Paid the Unauthorized Carrier

41. A subscriber may refuse to pay any charges imposed by the slamming carrier for
30 days after the unauthorized change occurred."' As stated above, we conclude that this simple
remedy will prevent slamming carriers from profiting and will also compensate the consumer for
the confusion and inconvenience of being slammed. The record supports, however, giving the
carrier who has been deprived of charges the opportunity to refute a subscriber's slamming
claim.'" We therefore impose the following mechanism to limit the ability of subscribers to
Baudulently claim that they have been slammed.

42. After the subscriber has reported an allegedly unauthorized change and requested
to be switched back to the authorized carrier, the slamming carrier shall remove from the
subscriber's bill, whether billed through a LEC or otherwise, all charges that were incurred for

122 See 47 U.S.C. §258(b) (stating that an unauthorized carrier must remit to the authorized carrier all charges
paid by a subscriber alter being slammed).

123 See 47 U.S.C. § 208. We note that in the Further Notice and Order, we proposed to require carriers to
pursue private settlement negotiations prior to tiling a formal complaint with the Commission to resolve
slamming liability. The Commission subsequently neviscd its formal complaint rules to require parties to
certify that they have attempted to discuss settlement prior to filing any formal complaint. Therefore we
decline to adopt any specific rule requiring parties to certify that they have attempted settlement i n
complaints regarding slamming liability.

124 See Appendix A,§64.1 l00(d).

125 See, e.g., AT&T Comments at 13.
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the first 30 days after the unauthorized change occurred."° Several commenters stated that the
carrier that is accused of slamming must have the opportunity to provide proof of verification.'"

Therefore, if the allegedly unauthorized carrier has proof of the consumer's valid verification of
authorization to change to it, however, then such carrier may make a claim to the consumer's
originally authorized carrier. Specifically, the allegedly unauthorized carrier shall, within 30
days of the subscriber's return to the originally authorized carrier, submit to the originally

authorized carrier a claim for the amount of charges for which the consumer was absolved, along
with proof of the subscriber's verification of the disputed carrier change.1" The proof of
verification should contain clear and convincing evidence that the subscriber knowingly

authorized the carrier change, such as a written LOA or audiotape of an independent third party
verification. The authorized carrier shall conduct a reasonable and neutral investigation of the

claim, including, where appropriate, contacting the subscriber and the carrier making the

clairn."9 Within 60 days afierreceipt of the claim and the proof of verification, the originally
authorized carrier shall issue a decision to the subscriber and the ca.rrier making the claim."0 We

note here that, regardless of the originally authorized carrier's decision on the validity of the

disputed change, that carrier shall remain the subscriber's authorized carrier, since the subscriber

has validly switched back to it. If the originally authorized carrier decides that the subscriber did

in fact authorize a carrier change to the carrier making the claim, it shall place on the subscriber's
bill a charge equal to the amount of charges for which the subscriber was previously absolved."'

Upon receiving this amount, the originally authorized carrier shall forward this amount to the
carrier making the claim.'" If the authorized carrier determines that the subscriber was slammed

by the carrier filing the claim, the subscriber shall not be required to make any payments for the
charges for which he or she was absolved.'" If either the subscriber or the carrier malting the

claim believes that the authorized carrier's investigation or adjudication of the dispute was in any

126 See Appendix A, § 64.ll80(b). These charges shall be removed from the bill upon a subscriber's
allegation that he or she was slammed.

127 See AT&T Comments as 13, MCI Ex Parte PnesemationofNov.17, 1998 ax2.

m See Appendix A, §64.1 l 80(c).

X19 14. at §64.11s0(d).

130 ld. at §64.1 I 80(¢).

I:1 14. at §64.11s0(¢X1).

112 Id

I a 14. at §64.1180(¢x2).
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w a y  i m p r o p e r  o r  w r o n g ,  t h e n  i t  h a s  t h e  o p t i o n  o f  5 1 M g  a  s e c t i o n  2 0 8  c o m p l a i n t . " '

b. When the Subscriber Has Paid the Unauthorized Carrier

43. When the subscriber has paid charges to the slamming carrier, the following
procedures shall apply. First, we require the authorized carrier to submit to the allegedly
unauthorized carrier, within 30 days of notification of an unauthorized change, a request for
proof of verification of the subscriber's requested carrier change.'" Our reimbursement
procedure, as originally proposed in theFurther Notice and Order, required the authorized
carrier to make demand for payment on the unauthorized carrier within ten days of notification
from its subscriber of an unauthorized cha1age.1" Some commenters contend, however, that the
authorized carrier may need more time than the proposed ten days.1" We agree that, under
certain circumstances, a carrier may need more than ten days to rnadce demand on a.n allegedly
unauthorized carrier. Such circumstances could include, for example, situations in which the
authorized carrier has difficulty in determining the identity of the unauthorized carrier or in
contacting the unauthorized carrier.'" Therefore, we require the authorized carrier to make
demand on the allegedly unauthorized carrier within 30 days, which gives the authorized carrier
sufficient time to prepare its demand while still enabling both carriers to resolve the dispute in a
timely manner, thus permitting the authorized carrier to resolve issues of overcharges and lost
premiums as quickly as possible for the subscriber.

4 4 . Se c o n d ,  w e  r e q u i r e  t h e  a l l e g e d l y  u n a u t h o r i z e d  c a r r i e r  t o  p r o v i d e  p r o o f  o f
v e r i f i c a t i o n ,  s u c h  a s  a  c o p y  o f  a  w r i t t e n  L O A  o r  a n  a u d i o t a p e  r e c o r d i n g  o f  a n  i n d e p e n d e n t  t h i r d
p a r t y ve r i f i e r ,  r o  t h e  a u t h o r i ze d c a r r i e r  w i t h i n  t e n  d a y s  o f  t h e  a u t h o r i z e d  c a r r i e r ' s  r e q u e s t . ' " I f  t h e
a l l e g e d l y  u n a u t h o r i z e d  c a r r i e r  d o e s  p r o v i d e  p r o o f  o f  v e r i f i c a t i o n ,  c o n s i s t e n t  w i t h  t h e
C o m m is s i o n ' s  v e r i f i c a t i o n  p r o c e d u r e s ,  o f  t h e  d i s p u t e d  c a r r i e r  c h a n g e  r e q u e s t ,  t h e n  t h e  b u r d e n
s h i f t s  t o  t h e  a u t h o r i z e d  c a r r i e r  t o  p r o v e  t h a t  a n  u n a u t h o r i z e d  c h a n g e  o c c u r r e d . " °  T h e  p r o o f  o f

134 See 47 U.S.C. §208.

135 See Appendix A, §64.1 l70(a).

136 Further Notice and Order, 12 FCC Rod at 10732.

137 See, e.g., AT&T Comments at 12, MCI Comments at 19 n.22; U S West Reply Comments at 31.

m See, e.g., AT8cT Comments ax 12, MCI Comments at 19 n.22, U S West Reply Comments at 31.

139 See Appendix A, §64.1170(ax1).

140 The authorized carrier might attempt to prove that an unauthorized change occurred 'm a section 208
complaint proceeding, for example.
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ver i f i cat ion must  prov ide c lear and convinc ing ev idence that  the subscr iber prov ided knowing
authorizat ion of  a carr ier change.

4 5 . I f  the a l legedly unauthor ized carr ier  cannot  provide proof  of  ver i f i cat ion,  then i t
must  provide to the authorized carr ier,  a lso wi thin ten days of  the authorized carr ier 's request  for
proof  of  veri f i cat ion,  a copy of  the subscriber 's b i l l ,  an amount  equal  to any charge requi red to
return the subscriber to his or her authorized carrier,  and an amount  equal  to any charges paid by
the subscriber,  i f  appl icable. " '  In adopt ing these ru les,  we take into account  several  of  the
commenters '  v iewpoints .  AT&T suggests  that  t he unauthor i zed carr ier  be requi red to  prov ide
proof  of  compl iance wi th the Commission 's ver i f i cat ion ru les by a certa in dead1ine, "2 whi le
TOPC and U S West  suggest  that  the unauthorized carr ier be requi red to forward al l  b i l l s  and
money pa id  by a  cer ta in  deadl ine. " '  We therefore prov ide the a l l egedly  unauthor i zed carr ier

-  w i th  the opportun i t y  to  prove that  i t  d id  comply w i th  our ver i f i cat ion ru les.  We a lso requi re  the
al legedly unauthorized carr ier to respond by a set  deadl ine.  I f  i t  i s  determined that  an
unauthorized change has occurred,  t imely receipt  by the authorized carr ier of  the subscriber 's bi l l
and any charges paid wi l l  enable the authorized carr ier to provide a quick resolut ion for the
subscriber.  In the event  that  the authorized carrier is unable to obtain an appropriate response
f rom the slamming carr ier,  the authorized carr ier may bring an act ion in federal  or state court ,
where appropr ia te,  or  before the Commission,  against  the s lamming carr ier . ' "  Furthermore,  as
discussed above,  the authorized carr ier must  also not i fy the subscriber of  i ts fai lure to col lect
charges wi thin 60 days af ter the subscriber has not i f ied the authorized carr ier of  an unauthorized
change,  so that  the subscriber may also at tempt  to col lect  a ful l  refund of  al l  amounts paid to the
slamming carr ier for charges incurred dur ing the f i rs t  30 days af ter the unauthor ized change. " '

4 6 . We note that  NAAG suggests that  the unauthorized carr ier ' s duty to send
informat ion and re imbursement  to  the author ized carr ier  should be t r iggered addi t ional l y  by
not i f i ca t i on  Boy  t he  LEC,  ano t her  car r i e r ,  o r  a  government  agency . "°  ACTA opposes
expanding the number of  part ies who can set  the reimbursement  procedure in mot ion because the

141 See Appendix A, §64.1 l70(aX2).

l4z AT&TComments at 13. See also MCI Ex Parte Presentation of Nov. 17, 1998 at 2.

143 TOPC Comments at 4; U S WEST Reply Comments at3 l .

144 E.g., the authorized carrier would have a cause of action in a formal complaint t i led pursuant to section 208
of  the A¢t .  47 U.S.C.  §20s.

145 See Appendix A, §64.1170(dX1).

146 NAAG Comments at 8.
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only relevant parties to the dispute are the unauthorized carrier, the properly authorized carrier
and the subscriber."' We find that the authorized carrier should be the party to make demand on
the unauthorized carrier, although the authorized carrier may do so upon notification by the
subscriber or the executing carrier. We find that confusion could result if unauthorized carriers
are required to respond to several different parties within the deadlines we have set. This rule
does not negate any other obligations an unauthorized carrier may have to respond to service of a
complaint, such as the obligation to respond within 30 days to a notice of a consumer complaint
issued by the Commission, pursuant to section 208 of the Act.i" We also do not purport to
preempt the activities of states who take action against slamming carriers

Restoration of Premiums

47. Premiums are bonuses, such as frequent flier miles, that are given to subscribers
as rewards for each dollar spent on telecommunications services. The Commission noted i n the
Further Notice and Order that although section 258 does not specifically address the restoration
of premiums, the legislative history states that "the Commission's rules should require that
carriers guilty of 'slamming' should be liable for premiums, including travel bonuses, that would
otherwise have been earned by telephone subscribers but were not earned due to the violation of
the Commission's rules ""0 We find, based on the legislative history, that Congress intended
for subscribers to be reinstated in their premium programs and receive restoration of premiums
that were lost due to slamming

48. We require an authorized carrier to reinstate the subscriber in any premium
program in which the subscriber was enrolled prior to being slammed, if that subscriber's
participation in the premium program was terminated because of the unauthorized change
The record also supports a requirement that the authorized carrier restore to the subscriber any
premiums that the subscriber lost due to slamming if a subscriber has paid the unauthorized

ACTA Reply Comments at 22

47 U.S.C. § 208

See inj5'a discussion 'm The States'Role

See Further Notice and Order, 12 FCC Red at 10692, citing Joint Explanatory Statement at 136

Cf LCI Reply Comments at 18-19 (stating that because section 258 does not reference any carrier
subscriber liability, the Commission should not adopt any requirements as to restoration of premiums)

See Appendix A, §64.1170(¢)
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carrier for slamming charges.'" Once an authorized carrier receives &om the slamming carrier
all charges that the subscriber paid, the authorized carrier has been made whole and is obligated
to restore the subscriber's premiums. Since the authorized carrier in this event has received at
least what it would have been entitled to absent the slam, they are no worse off from having to
provide any premiums that subscribers would have received. We emphasize that the authorized
carrier is entitled to receive from the slamming carrier charges paid by the slammed subscriber,
and we expect that authorized carriers will make every effort to pursue their claims against
slamming ca.rriers."' In the event that an authorized carrier is unable to recover from the
unauthorized carrier charges that were paid by the subscriber, however, the authorized carrier is
still required to restore the subscriber's premiums.'" A subscriber who has paid slamming
charges deserves to receive the premiums that would have accompanied such payment in the
absence of the unauthorized carrier Change. Although this rule may result in some authorized
carriers having to restore premiums without being compensated, we conclude that this is
necessary to fulfill the intent of Congress and to prevent the subscriber from suffering any losses
Hom being slammed. The authorized carrier is the only entity that is in a position to compensate
subscribers for lost premiums and we believe that a carrier's cost of providing premiums is
minimal. Furthermore, an authorized carrier that knows that it must restore premiums to
subscribers who have paid slamming charges will make greater efforts to recover such charges
from the unauthorized carrier. Encouraging carriers to pursue their claims against unauthorized
carriers will increase enforcement efforts against all carriers who make unauthorized changes.
On the other hand, an authorized carrier is not required to restore any premiums lost by that
subscriber if the subscriber has not paid for the charges incurred after being slammed. Several
commenter agree with our view that premiums should not be restored to subscribers who do not
pay any charges."° To do otherwise would grant the subscriber a windfall. It is sufficient that
the subscriber be reinstated in any premium program from which he or she was terminated due to
the unauthorized change.

49.
the unauthorized comer to remit to the properly authorized carrier an amount equal to the value

Although the Commission proposed in the Further Notice and Order to equine

is: See, e.g., Ameritech Comments at 28-29; TOPC Reply Comments at 6.

154 Authorized carriers may, in addition to the remedies in the rules adopted in this Order, take legal action in
the appropriate forum, including a complaint before the Commission or in a state or federal court.

155 See Appendix A, §64.1 l70(e). See ds N'YSCPB Comments at ll (stating that the authorized carrier
should promptly restore premiums even if the slamming carrier has not nernitted the amounts paid by the
subscriber).

156 See, e.g., Ameritech Comments at 29, North Carolina Commission Comments at 6-7; Virginia Commission
Comments at 4; Working Assets Comments at 44.
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of premiums to be restored to the subscriber,"' we find that this is not necessary to enable the

authorized carrier to restore premiums to its subscribers. If the unauthorized change had never

occurred, the authorized carrier would have provided the premium ro the subscriber on the basis

of the subscriber's payment to the authorized carrier. Therefore the authorized ca.rrier is no worse
off than it would have been if Ir is required to restore subscriber premiums upon receipt of the
amount paid by the subscriber to the unauthorized carrier. In other words, we believe that

charges for telephone service incorporate the cost of any prerniurns that may be given to
subscribers. The authorized carrier does not need to collect from the slamming carrier both the
charges paid by the subscriber and an amount equal to the cost of the premiums because the cost

of the premiums has already been incorporated into the charges paid by the subscriber.

4. Liability for Inadvertent Unauthorized Changes

50. We reiterate that the statute and our mies impose liability for any unauthorized
change in a subscriber's preferred carrier, whether intentional or inadvertent.'" Section 258 of
the Act makes it illegal for a carrier to "submit or execute a change 'm a subscriber's selection of a
provider of telephone exchange service or telephone toll service except in accordance with such
verification procedures as the Commission shall prescribe.""° Although several commenters
assert that our rules should apply only to intentional acts that result in slamming,"° the statutory
language does not establish an intent element for a violation of section 258. Several
commenters, such as Ameritech, BellSouth, and the North Carolina Commission, support the
application of a strict liability standard, in which a carrier would be liable for slamming if it was
responsible for an unauthorized change, regardless of whether the unauthorized carrier did so
intentionally,'°l We agree that such a strict liability standard is required by the statute.

51. GTE, Frontier, and U S WEST argue that imposing liability for actions that are

l

157 Further Notice and Order, 12 FCC Red at 10691.

\so We note that a CMRS provider's changeof a subscriber's toll carrier would not be considered an
unauthorized change under our mies because CMRS providers may change theirtollcarriers without the
approvalof their subscribers,unlessthey have contracted otherwisewiththeir subscribers. See supra
discussion on Applicationof the VerificationRules to All TelecommunicationsCarriers.

159 47 u.s.c. §258(a).

160 See, e.g., ACTA Comments at 10, Frontier Comments at 3.

161 See, e.g., Ameritech Reply Comments at 27, BellSouth Reply Comments at 3, North Carolina Commission

Comments at 12.
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not intentional or willful would abrogate common carriers' limited liability tariff provisions.'62

We disagree because we cannot condone allowing carriers to protect themselves from liability for
unlawful or fraudulent conduct through the use of tariff provisions. Furthermore, the language of

section 258 prohibits adj unauthorized carrier changes and does not impose any requirement that
such carrier change be intentiona.l."' ACTA contends that defining slamming to include

inadvertent acts is so vague that it "creates numerous constitutional concerns.""" ACTA
contends that imposing liability on carriers who are merely negligent may infringe upon First
Amendment rights because "it is feared that regulators are consciously stretching the definition

of slamming to encompass those customers who switch carriers based on allegedly misleading

marketing materials.""' We do not agree that, by including unintentional unauthorized changes,
we are "stretching" the definition of slamming, since it is Congress, not the Commission, that has

concluded that any unauthorized change in subscriber selection is considered to be slamming.'°'
Further, the First Amendment does not provide absolute immunity for negligent or other non-
intentional conduct simply because that conduct relates to speech.'°" ACTA so argues that

defining slamming to include inadvertent acts is so vague that it will lead to selective

enforcement.'" Again, we disagree. We conclude, in fact, that defining slamming to include all

unauthorized carrier changes, whether inadvertent or intentional, is in fact a bright line standard

that will minimize the threat of selective enforcement because it does not depend on divining the

subjective intent of the violator. Finally, ACTA contends that requiring a carrier who is merely
negligent to remit revenues to the former carrier would constitute a taking in violation of Me

Fifth Amendment, because that carrier has done no wrong."° We disagree with ACTA that our
rules impact any takings issues because we conclude that a slamming carrier has no property

162 GTE Commentsat 7, FrontierComments at14,USWEST Comments at 48-49.

163 See 47 u.s.c. § 258.

164 ACTA Comments at 11.

165 ACTA Comments at 15.

166 Joint Explanatory Statement at 136.

167 See, e.g., Braun v. Soldier ofForlune Magazine, 968 F.2d l l10 (1992) (stating that the First Amendment
permits the imposition of liability for negligently publishing a commercial advertisement that makes it
apparentthat there is a substantial danger of harm to the public), cert. denied, Soldier o_/Fortune Magazine,
Inc. v. Braun, 506U.S. 1071 (1993).

lea ACTA Comments at 16.

169 Id. at 17.
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rights 'm the charges for unauthorized service collected from another carrier's subscribers. More
importantly, ACTA's assertion is simply mistaken in assuming that a carrier committing a
negligent act has not committed a "wrong." Negligent conduct gives rise to liability and in this
context, carriers have an afiimnative obligation to both obtain authorization from the consumer
and to verify that authorization. Any failure to fully and accurately comply with these
requirements is not acceptable under either the state or our rules.

52. We conclude thatholding carriers liable for both inadvertent and intentional
unauthorized changes to subscribers' preferred carriers will reduce the overall incidence of
slamming and is consistent with section 258. We find that the rights of the consumer and the
authorized carrier to remedies for slamming should not be affected by whether the slam was an
intentional or accidental act. Regardless of the intent, or lack thereof, behind the unauthorized
change, the consumer and the authorized carrier have suffered injury. We agree with those
commenters who assert that imposing liability for both inadvertent and intentional carrier
changes will make all carriers more vigilant in preventing unauthorized carrier changes and
provide carriers with incentive to correct errors in a speedy and efficient manner."° We conclude
that holding carriers liable for all unauthorized changes provides appropriate incentives for
carriers to obtain authorization properly and to implement their verification procedures in a
trustworthy manner. We recognize, however, that even with the greatest care, innocent mistakes
will occur and may result in unauthorized changes. In such cases, we will take into consideration
in any enforcement action the willfulness of the carriers involved.

4. Determining Liability Between Carriers

53. Section 258 requires both the submitting and executing telecommunications
carriers to ensure that a carrier change comports with procedures established by the Commission
to protect consumers and promote fair competition."1 Hence, to the extent that a submission or
execution fails to comport with established procedures, the Act contemplates that either or both
telecormnunications carriers could be liable for an unauthorized change in a subscriber's
telecommunications service. In order to avoid or minimize disputes over the source or cause of
unauthorized carrier changes, or over liability for such carrier changes, we delineate the duties
and obligations of the submitting and executing carriers.

54. As proposed in the Further Notice and Order, we adopt the following "but for"
liability test: (1) where the submitting carrier submits a carrier change request that fails to

no See, e.g., BellSouth Reply Comments at 3.

171 Section 258 makes it unlawful for any telecommunications carrier to "submit or execute a change i n a
subscriber's selection of a provider of telephone exchange service or telephone toll service except in

accordance with such verification procedures as the Commission shall prescribe." 47 U.S.C. § 258.
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comply with our Arles and the executing carrier performs the change in accordance wide the
submission, only the submitting carrier is liable as an unauthorized carrier;'" (2) where the
submitting carrier submits a change request that conforms with our rules and the executing
carrier fails to execute the change in conformance with the submission, only the executing carrier
is liable for the unauthorized change;"' and (3) finally, where the submitting carrier submits a
carrier change request that fails to comply with our rules and the executing carrier fails to
perform the change in accordance with the submission, only the submitting carrier is liable as an
unauthorized carrier."' The majority of parties commenting on this issue support the adoption of
the proposed liability test."' They agree that this test not only properly allocates liability for
unauthorized carrier changes, but also establishes clear standards for when l iability will be
imposed. With these clear standards, carriers can take appropriate measures to protect
themselves against liability and therefore reduce all instances of slamming, whether intentions
or inadvertent."'

B. Third Party Administrator for Dispute Resolution

55. We have formulated several mechanisms in this Order that rely on the authorized
carrier to provide relief to its slammed subscribers and to determine whether its subscriber was
slammed.'" We believe that these requirements font a necessary baseline for ensuring that
consumer problems arising from slamming are addressed adequately. We recognize, however,
that some carriers may Lind it to be in their interest to make other mutually agreeable
arrangements that might better serve to address our concerns. For instance, several carriers,

172 Where a submitting carrier is liable for an unauthorized change, the subscriber is absolved of liability for
charges incurred during the first 30 days alter being slammed. If the subscriber pays slamming charges,
the submitting carrier will be liable to the authorized canter for such charges, as well as for additional
amountssuch as billing and collectionexpenses. SeeAppendixA, §§ 64.1100, 64.1170.

171 Where an executing carrier is liable for an unauthorized carrier change, it may be subject to liability for
damages proved in graze or federal court, Commission proceedings, or forfeimrc penalties imposed by the
Commission pursuant to section 503(b) of the Act. See, e.g., 47 U.S.C. §§208, 503(b).

174 Further Notice and Order, 12 FCC Red at 10693. As a practical matter, a carrier change request
submission should always precede a carrier change execution, thus, the liability of an executing carrier for
unauthorized carrier changes would only be addressed alter the actions of the submitting carrier are

considered.

ms See, e.g., Ameritech Comments ax 30, Sprint Comments at 27; CompTel Comments at 13.

176 See, e.g., Ameritech Comments at 30, INC Long Distance Reply Comments at 4.

m See supra discussions on Investigation and Reimbursement Procedures and Liability Between Carriers.
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particularly MCI, have indicated Thai they are will°mg arid able to create quickly a system using
an independent third party administrator to discharge carrier obligations for resolving disputes
among carriers and subscribers with regard to slamming, 'including re-rating subscriber telephone
bills and returning the subscriber to the proper carrier.'" We agree that this concept has merit.
Consumers would benefit by having one point of contact to resolve slamming problems. Carriers
would benefit by having a neutral body to resolve disputes regarding slamming liability. LECs
would no longer be the recipients of angry phone calls from consumers who have been slammed
by long distance carriers, while IXCs would be able to divert their resources to preventing
slamming rather than resolving slamming disputes. Although this approach holds promise, we
do not believe that we should abandon the mies adopted herein because they provide an
appropriate mechanism for all carriers to render appropriate relief and dispute resolution to
slammed consumers and carriers. We do, however, encourage carriers to work out such
arrangements and we will be open to receiving requests for waiver of the liability provisions of
our miles for carriers that agree to implement an acceptable alterative.

56. To afford carriers time to develop and implement an indusu'y-funded independent
dispute resolution mechanism and to file waiver requests as described above, we delay the
effective date of the liability mies set toM above until 90 days after Federal Register publication
of this Order."79 We note that this is not a substantial delay in light of the fact that, due to
statutory constraints, the rules adopted in this Order, aside from the liability rules, will not be
effective until 70 days after publication in the Federal Register."° Any waiver request must be

m See, e.g., Letter from Leonard S. Sawicki, MCI WorldCom, to Magalie Roman Salas, FCC (November 25,
1998). In response to the Commission's request for comment in the Further Notice and Order on the use
of an independent third party to execute carrier changes neutrally, MCI suggests that an independent third
party administrator could also provide a negotiation or dispute resolution function for the industry. MCI
Comments at 24, n.24. Further Notice and Order, 12 FCC Rod at 10644. More generally, some carriers
are concerned that as the competitive marketplace changes, LECs may have a conflict of interest between
their role as LEC and their role as an affiliateof an interexchange competitor. See, e.g., Lcttcr from Bnzcc
K. Cox, AT&T, to John Muleta, Federal Communications Commission (Sept. 27, 1996). AT&T suggests
that "to avoid the inherent conflict of interest between competing carriers, serious consideration should be
given to establishing procedures under which neutral third parties administer PlC protection." Id

UP The effective date of the following rule provisions in Appendix A would be delayed for 90 days: section
64.1 l00(c), (d); section 64.1170; section 64.1180. Section 64.1 l00(c) deals with the slamming carrier's
liability to the authorized carrier for charges paid by a slammed subscriber. Section 64.1 l00(d) deals with
the subscriber's liability for slamming charges. Section 64.1170 deals with the reimbursement procedures
for subscribers who have paid charges to their slamming carriers. Section 64.1180 deals with investigation
procedures for carr iers who wish to dispute a subscr iber 's claim of slamming after the subscr iber has
refused to pay charges.
will remain in place - that is, the subscriber shall be liable to the slamming comer for charges incurred
after being slammed at the authorized carrier's rates.

During this 90-d1y period, the Commission's current slamming liability policies

\19 The rules adopted 'm this Order contain new and revised collections of information that must be approved,
prior to their effective date, by the Office of Management and Budget (OMB) pursuant to the Paperwork
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filed in a timely manner so that the Commission may evaluate and grant or deny such request in
enough time to enable carriers to implement and utilize the mechanism by the effective date of
the liability rules. In submitting waiver requests, carriers should bear in mind that we would be
inclined to grant a waiver only if we are satisfied that any such neutral entity would fulfill the
obligations imposed by our rules with regard to liability, in the timeframes specified in the
rules."' Therefore, for example, with regard to charges imposed on slammed subscribers, the
neutral administrator would be charged with ensuring that subscribers are absolved of liability
for unpaid charges assessed by slamming carriers for the first 30 days after an unauthorized
carrier change has occurred and that such charges are removed from the subscribers' telephone
bills. Any charges assessed by the slamming carrier after this 30-day period would be re-rated to
the authorized carrier's rates, if lower, to enable the subscriber to pay the authorized carrier. If
the subscriber pays the slamming carrier, the neutral administrator also would be charged with
ensuring that the slamming carrier remits all such amounts to the authorized carrier, as well as
reasonable billing and collection expenses and any applicable change charges. The administrator
should also ensure that, under appropriate circumstances, the subscriber receives a refund or
credit of any amounts paid in excess of what the authorized carrier would have charged, as well
as premiums if applicable. If the administrator fails to collect any amounts from the slamming
carter, it would be responsible for informing the subscriber of his or her rights with respect to
charges paid. The third party administrator should be the investigator arid arbiter for resolving
disputes where the slamming carrier claims that it had proper authorization and verification of
the subscriber's request to change carriers. We note that nothing in the Commission's liability
rules or the use of the third party administrator shall preclude a consumer or carrier from filing a
section 208 complaint or other action in state or federal court."2

57. We encourage carriers to develop a plan that ideally enables the consumer to
resolve his or her slamming problem with a single contact. We Lind that it would be greatly
beneficial to provide the consumer with the ability to call one entity to explain the slamming
problem, and have that entity switch the consumer back to the proper carrier, re-rate bills,

Reduction Act of 1995. 44 U.S.C. §3502, et seq. The OMB has 60 days miter the publication of any new
or revised information collection in the Federal Register to review such 'information collection. See 44

U.S.C. u
publication in the Federal Register (some extra time is added 'm the event of a delay by OMB). By
delaying the effective date of the liability mies until 90 days after publication in the Federal Register, we
only delay their effective date for 20 days alter the effective date of the remaining rules adopted in this

Order.

§3507. Therefore all of the rules adopted in this Order would not be eiTect\ve until 70 days aler

m We note that waiver of the Commission's rules is appropriate only if special circumstances warrant a
deviation from the general rule, and such a deviation will serve the public interest. WAIT Radio v . FCC,

418 F.2d 1153, 1159 (D.C. Cir. 1969).

l l ! See, ¢.8., 47 u.s.c. §208.
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provide refunds,  and determine whether a slam has occurred in the event  that  a carrier claims that
a change was author i zed.  This  would prov ide the consumer w i th  a convenient  way to  undo the
damage caused by s lamming.  Furthermore,  having one neut ra l  party administer these numerous
and compl icated tasks would lessen any confusion that  might  be caused i f  several  part ies - - t he
consumer,  the s lamming carr ier ,  the LEC,  and the author ized carr ier  -  a t tempt  to  resolve the
same problem at  the same t ime.

c. Veri f i cat ion Rules

1 . The W el com e Package

a . B a c k g r o u n d

58. One of  the ver i f i cat ion procedures avai lable to carr iers under the Commission's
rules is the "welcome package. " As set  forth in sect ion 64.1 l  00(d),  ot ter obtaining the
subscriber 's authorizat ion to make a carr ier change,  the INC may send the consumer a welcome
package contain ing informat ion and a prepaid postcard,  which the customer can use to deny,
cancel ,  or conf i rm the change order.  Sect ion 64.1 l  00(d)(8) provides that  the package must
contain a statement  that  i f  the subscriber does not  return the postcard,  the subscriber's long
distance serv ice wi l l  be swi tched wi th in 14 days af ter the date the package was mai led. ' "  In  i t s
pet i t i on for  reconsiderat ion of  the 1995 Report  and Order,  the Nat ional  Associat ion of  At torneys
Genera l  (NAAG) asked the Commiss ion to  e l im inate  the automat i c  sw i t ch ing o f  consumers who
do not  return a postcard to the INC because this aspect  of  the welcome package was a "negat ive-
op t i on "  LoA . " '  A  nega t i ve -op t i on  LO A,  wh i ch  i s  p roh i b i t ed  under  sec t i on  64 . 1150( f ) ,  i s  an
unsol ic i ted not ice of  a pending carrier change that  requi res a consumer to take some act ion to
avo id  t he  change. ' "  I n  t he  Fur t her  Not i ce  and Order ,  t he  Co imniss ion  sought  comment  on
whether the welcome package veri f i cat ion opt ion should be el iminated because i t  could be used
i n  t he same manner as a  negat i ve-opt ion LoA. "°

b . Discussion

59. The record,  as wel l  as our experience wi th consumer complaints,  supports our

m 47 C.F.R. §64.1 I00(dX8).

Lu NAAG Petition for Reconsideration at 16-17.

HIS 47 c.1=.IL §64.11s0(f).

116 Further Nonce ad Order at 10685.
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decision to eliminate the welcome package as a verification option."" The welcome package has
been a significant source of consumer complaints regarding slamming. As many of the
commenters note, consumers often fail to receive the welcome package, or they throw it away as
junk mail, or they have their service switched despite the fact that they returned postcards
requesting that their service not be changed.'" The welcome package becomes a particularly
ineffective verification method when used in combination with a misleading telemarketing script.
If a subscriber does not even realize that he or she has agreed to change his or her service
because the telemarketing solicitation was so misleading, that subscriber would reasonably
conclude that the welcome package is a solicitation, not a confirmation, and thus discard it
without examination."° In all instances, however, we find that the welcome package is an
ineffective verification method because it does not provide evidence, such as a written signature
or recording, that the subscriber has in fact authorized a carrier change. Moreover, even where
the subscriber actually receives and reads the information in a welcome package, this approach
places an affirmative burden on the subscriber to avoid having his or her preferred carrier
switched. As with negative-option LOAs, we do not think consumers should have to take
affirmative action to avoid being slammed.

60. Despite these consumer problems, many of the IXCs contend that the welcome
package option should be kept because it is an economical method of verification.'°° These
commenters argue that the welcome package does not work like a negative-option LOA because
the welcome package confirms consent already given.19' Althoughwe agreed in the Further
Notice and Order that there is a distinction between apost-sale verification and a negative-option
LOA, we stated that, in practice, this distinction is easily blurred because a welcome package can
be used to switch a subscriber who has not previously consented to a carrier chaLnge."2 We have
seen many instances where unscrupulous carriers used the welcome package as a negative-option
LOA by sending it to consumers from whom they have not obtained prior consent, and where

117 See, e.g., Ameritech Comments at 18, NAAG Comments at 4.

Ill See, e.g., Florida Commission Comments at 3, NYSDPS Comments at 7, TOPC Comments at 2. See, e.g.,
Informal Complaint of James E. Robertshaw, IC 97-22801 (alleging that even though the customer
returned the postcard to cancel the carrier change, his phone service was switched).

has For example, an unscrupulous telemarketer may convince a subscriber to consolidate his or her long
distance and local exchange bill without explaining to the subscriber that this involves a change in carriers.

190 See, e.g., ACTA Comments at25, TRA Comments at l l .

191 See, e.g., AT&T Comments at 5-6, 3600 Comments at 4.

192 Further Notice and Order, 12 FCC Rod at 10705 .
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such oral consent was obtained based on false or misleading telemarketing pitches.'" Thus, the
argument that the welcome package is a benign form of verification because it merely confirms
consent already given begs the question of whether consent in fact has been given. Also, like
negative-optionLOAs, there is no evidence aler the switch that the welcome package was ever
received, or mailed for that matter, by the correct party or that the party to whom it was sent was
in fact authorized to change the preferred carrier for that telephone line.

et . We decline to adopt modifications to the welcome package, rather than eliminate
the option, as suggested by several commenters,'°' because we do not believe that any of the
proposed changes would decrease significantly the fraudulent potential of the welcome package
without also decreasing its utility. For example, several commenters, including NYSDPS and
WorldCom, suggest that if the welcome package is not eliminated, then it should contain a
positive-option postcard, so that a carrier change would not be considered verified until the
customer signed and returned the postcard."' Although requiring a positive-option postcard
requirement might minimize one of the fraudulent aspects of the welcome package, we agree
with AT&T that such a requirement merely transforms the welcome package into a written LOA
requirement, which is already a verification option under our rules.'°' ACTA states that carriers
could prove that consumers received a welcome package by using certified mail, or by
maintaining mailing manifests.'°' We decline to adopt these proposals. Although such proposals
may prove that a customer received a welcome package, they would not prevent carriers from
sending welcome packages to consumers with whom they have never spoken or from whom they
have not obtained valid consent. Nor would such proposals address the problem of consumers
throwing away welcome packages as junk mail. We conclude that it is better to eliminate the
welcome package entirely, rather than attempt to "fix" it with modifications that fail to provide
adequate protection against &aid or that curtail its useMness.

m See, e.g., Ameritech Comments at 18; Illinois Corrunission Comments at 3; NAAG Comments at 4,
NYSDPS Comments at 7, OCC Comments at 3. We have received many consumer complaints in which
consumers allege that their service was changed despite the fact that they only eked for information to be
mailed to them, but did not agree to switch their service. See, e.g., Informal Complaint of J. Brian Lison,
I C 98-42237 (stating that the customer's long distance carrier was changed even though the customer only

agreed to receive a brochure about the carrier's service).

194 See, e.g., ACTA Comments at 26, TNRA Comments at 2.

195 See, e.g., NYSDPS Comments at 7, WorldCom Comments at 7.

196 AT&T Reply Comments at 4. See 47 C.F.R. §§64.1 l00(a), 64.1150.

m ACTA Comments at 26.
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2. Application of the Verification Rules to In-Bound Calls

a. Background

62. The Commission concluded in the 1995 Report and Order that it should extend
our verification procedures to consumer-initiated "in-bound" calls.'" On its own motion the
Commission stayed the application of the verification rules to in-bound calls pending its decision
on several petitions for reconsideration by AT&T, MCI, and Sprint."° In the Further Notice and
Order, the Commission denied the petitions for reconsideration to the extent that they requested
that the Commission decline to apply its verification rules to in-bound calls, but continued the
stay.2°° In the Further Notice and Order, the Commission stated its belief that it serves the
public interest to offer consumers who initiate calls to carriers the same protection under the
verification miles as those consumers who are contacted by carriers and tentatively concluded that
verification of in-bound calls is necessary to deter slamming?"

b. Discussion

63. We find that verification of in-bound calls is necessary to deter slamming and,
accordingly, we lie the stay imposed in the In-bound Stay Order. Our decision is supported by
state commissions and some IXCs, including MCI and AT&T.2°2 These commenters argue, and
we agree, that the opportunity for slamming is as great with in-bound calls as with out-bound

m 199.5 Report and Order, 10 FCC Red at 9560.

199 See Policies and Rules Concerning Unauthorized Changes of Consumers' Long Distance Can'iers, Order,
ll FCC Red 856 (1995) (In-bound Stay Order). The stay was imposed before the effective date of the
1995 Repay and Order. The condemner-initiated or in-bound telemarketing provision was the only
component of the slamming miles that the Commission stayed.

zoo Further Notice and Order, 12 FCC Red at 10701.

201 Id.

202 See, e.g., BCI Comments at 6, NAAG Comments at 9, Ohio Commission Comments at 9, MCI Comments
at 2. AT&T was originally opposed to verif ication of in-bound calls in its comments. See AT&T

Comments at21. Subsequently, AT&T announced its intention to require third party verif ication of all
telemarketing sales, including those generated by in-bound calls. See, e.g., John J. Keller, Inside AT&71 A
Crackdown on Slamming, ' Wall St. J., Mar. 3, 1998, at Bl. IRA states that excluding in-bound calls 'from

the verification requirements would favor large carriers over small carriers because large carriers are able
to launch marketing campaigns in order to encourage consumers to call in to change their service. TRA

Comments at 10-1 l.
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cadls.2°3 Equally important, we recognize that excluding in-bound calls horn our verification
requirements would open a loophole for slammers.2°' Through this loophole, unscrupulous
carriers could slam not only consumers who initiate calls for reasons other than to change
carriers, but also consumers who have simply never called in. Consumers slammed in this way
would have diiiiculty proving that they had never initiated calls to a carrier. We find that the
commenters who opposed verification of in-bound calls failed to offer any solutions to the
problem that no record is created during an in-bound cell that can adequately demonstrate both
that the subscriber called in and that the call was for the purposes of authorizing a carrier
change

64. Furthermore, we Lind that exempting in-bound cells from the verification
requirements would undermine the policy underlying section 258, which we conclude was
intended to provide protection for dl changes to a subscriber's telecommunications service
regardless of the manner of solicitation." We also disagree with the arguments of some
commenters who claim that customers will become frustrated if their in-bound carrier change
requests are verified."" Slamming has been a much publicized issue and we receive many calls
and letters and complaints on a daily basis Hom consumers regarding slamming. We believe that
consumers will welcome additional efforts to combat slamming from all of its sources

65. Several commenters state that slamming from in-bound calls currently is not a
significant problem.2°' We conclude, however, that consumers who call carriers are just as
vulnerable to being slammed as consumers who are called by carriers and are entitled to the same
protection under section 258.209 We further conclude that, with the imposition of the more

See, e.g., lntermedia Comments at 5, Telco Comments at 6. In fact, the Florida Commission reports that it
has received complaints about slams resulting from in-bound calls. Florida Commission Comments at 3

See, e,g.,NYSCPB Reply Comments at 8, TOPC Reply Comments at 3; TW Comm. Comments at7

The Florida Commissionstates in its comments that when questioned, carriers accused of in-bound call
slammingstated that their records indicated nothingbut that the consumerhad requested a change. See
Florida Commission Comments at4

See, e.g., Intermedia Comments at 5, NYSCPB Comments at 21

See, e.g., BellSouth Comments at ii, USTA Comments at 5

See, e.g., BellSouth Commentsat ll; SDN Comments at 2

See Informal Complaint of Kathleen M. Simpson, IC # 98-04051 (alleging that her long distance service

was switched without her authorization when she called the carrier's 800-number to ask it to stop mailing
her promotional material)
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stringent verification mies that we are adopting in this Order, unscrupulous carriers will attempt
to devise other schemes to make unauthorized carrier changes. If in-bound calls were not
required to be verified, they would become an easy opportunity for slamming carriers to take
advantage of consumers. For example, a carrier may advertise a sweepstakes for which a
consumer must call a certain number to register for the drawing. The carrier could use this in-
bound call to slam consumers, who would not have the benefit of subsequent verification to
prevent themselves &om being slammed. Our experiences with slamming carriers demonstrate
the vital importance of foreclosing potential sources of &aid before they become a major subje t
of consumer complaints. In addition, we conclude that slamming using in-bound calling will
become even more prevalent when carriers begin to combine services to market to consumers,
e.g.,
calls an unscrupulous carrier to order interLATA toll service, that comer could make an
unauthorized change to the consumer's inur8LATA toll service as well. By imposing verification
requirements on sales made Hom in-bound calls, we take an aggressive approach to combating
slamming before it occurs. The magnitude of the slamming problem reveals that the
Commission cannot simply wait for problems to appear before attempting to fix them. The
Commission must take a pro-active approach to slamming and foreclose opportunities for
slamming before unscrupulous carriersuse them.

combining intraLATA and interLATA toll services together. For example, if a consumer

66. Our verification rules will apply to all carriers who receive calls that result in the
submission of a carrier change request on a subscriber's behalf. We decline to apply our
verification requirements only to certain carriers, based on their ILEC status or the fact that they
conduct contests or sweepstakes, as suggested by some com1nenters.2l° All calls that generate the
submission of a carrier change on a subscriber's behalf, regardless of the carrier receiving it or
how the request was received, must be verified. This uniform mle will ease administration by
eliminating any possible confusion or disputes regarding the applicability of call verification.
We agree, for example, with U S WEST that if verification of in-bound calls is applied only to
carriers using contests or sweepstakes, it may be difficult to determine whether any particular
promotional campaign is a contest or sweepstakes?" We also find that uniform application of
the verification requirements to 8d1 in-bound and out-bound calls will decrease consumer
confusion about what to expect when making changes to their telecommunications services. We
note that several commenter appear to believe that verification would be required only of calls
made to a carrier's sales department or only for purposes of inquiry concerning a possible change
request."2 We clarify that the in-bound call verification requirement applies to any call made to

zl0 See, e.g., BIC Comments 5-6, CompTel Comments at 10, WorldCom Comments at 8, Working Assets
Comments at 6.

211 U S WEST Reply Comments at 18 n.50.

212 For example, NYSCPB argues that the verification requirements should apply not just to calls to sales or

marketing centers but to all calls on which sales or marketing activities occur. NYSCPB Comments at22.
We agree.
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a carrier that results in a carrier change request being submitted on behalf of a subscriber." In
this way, our verification rules will protect those consumers who may call a carrier for reasons
other than to change service, but end up having their service changed.

67. We apply the same verification requirements to in-bound and out-bound calls.
This will enable carriers to adopt uniform verification procedures for all calls. We conclude that
the verification rules for out-bound calls will sufficiently protect consumers from in-bound call
slamming. We note that several commenter propose that less burdensome verification
procedures apply to in-bound telemarketing. ACTA and RCN, for example, suggest that the
telemarketer be permitted to confirm the order verbally, just as a mail order telemarketer
w0»1d."' BellSouth, GTE, INC Long Distance, and TOPC propose to allow carriers to make
audio recordings of inbound calls." We decline to adopt these proposals because we find that
they Offer little protection to a consumer against an unscrupulous carrier. We have previously
rejected in-house verification procedures as providing carriers with too much incentive and
opportunity to commit ii'aud.2I6 Because we conclude that consumers deserve the same
protection firm in-bound call slamming as they do from out-bound call slamming, we cannot
permit carriers to use less secure procedures to verify sales generated from in-bound calls.
Furthermore, we find that our mies provide a carrier with sufficient flexibility to choose a
verification method that is appropriate for that carrier.

68. U S WEST included 'm its comments a Petition for Reconsideration of that portion
of the 1995 Report and Order that applied the Commission's verification mies to in-bound
cal ls" U S W EST states that because the 1995 Report and Order pertained only to
interexchange services and IXCs, a LEC such as U S WEST would not have been expected to
seek reconsideration of those rules at that time.2l8 We Lind that U S WEST's Petition for
Reconsideration of the Commission's 1995 Report and Order is untimely f i led." Nevertheless,

213 See 1995 Report and Order, 10 FCC Rnd 9560; see also 47 U.s.c. §258(a).

214 ACTA Comments at 27; RCN Comments at 5.

215 BellSouth Comments at ll; GTE Comments at 10-1 l; D{C Long Distance Comments at 3; TOPC Reply

Comments at 4.

216 See PlC Verg7'ication Order, 7 FCC Rod at 1041 .

Zn See U S WEST Comments at 33.

211 U S WEST Comments at 33, n.76.

219 47 C.F.R. § l.429(d).
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in making our decision regarding in-bound verification in this Order, we have taken into
consideration the comments regarding in-bound verification submitted by U S WEST in its
Petition for Reconsideration. Based on the evidence in the record, the additional comments
sought and received, and the anticipated competitive climate, we conclude that imposing
verification mies on in-bound calls is in the public interest and that U S WEST's request to the
contrary should be denied. We note additionally that we have concluded earlier in this Order
that, in accordance with the mandate of section 258, the Colmnission's verification rules apply to
all telecommunications carriers that submit or execute carrier changes, including LEc$.*2°

3. Independent Third Party Verification

69. Several commenter submitted proposals regarding the independent third party
verificationmethod in response to the Commission's request in the Further Notice and Order for
additional mechanisms for reducing slamming?" Based on some of these proposals, and also to
address some of the problems we have seen in conjunction with the use of this verification
method, we modify our rules to set forth explicit criteria to meet the requirement of
independence for an independent third party verifier. We also seek comment on additional
modifications to our rules regarding independent third party verification in our Further Notice of
Proposed Rulemakingm

70. Our existing rules provide for verification by using an "appropriately qualified
and independent third party operating in a location physically scpaate from the telemarketing
representative" who obtained the carrier change request.w When we adopted independent third
party verification as a verification option in the PIC- Veryication Order, we stated that this
verification procedure should create evidence that is "totally independent of the INC's marketing
operations.""' We have seen many instances in which carriers use third party verification in a
manner that is calculated to confuse and mislead consumers. These carriers slam consumers by
first using misleading telemarketing to induce consumers to change carriers, for example, by
telling them that their local and long distance bills will be consolidated. Then third party

zoo We note, however, that we exclude CMRS carriers from compliance with our verification nequiremcnts.
See supra discussion on Application of the Verification Rules to All Telecommunications Carriers.

221 Further Notice and Order, 12 FCC Rod at 10694. See, e.g., MCI Comments at21, TPV Services
Comments at 7.

buzz See iryra Further Notice of Proposed Rulemaking, Independent Third Party Verification.

223 See 47 C.F.R. §64.1 l00(°X3).

224 PlC Verification Order, 7 FCC Red at 1045.
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verifiers close the deal for these slamming carriers by assuring the consumers that they have
merely authorized billing consolidation, not any carrier changes." We emphasize that our
existing rules mandate that a third party verification must be truly independent of both the carrier
and the telemarketer in order to constitute a valid verification. In particular, a third party verifier
that has any incentive, financial or otherwise, to approve a carrier switch would violate our rules
and such verification would not serve as evidence to rebut a subscriber's allegation of an
unauthorized switch

71. We set forth the following specific criteria to determine a third party verifier's
independence. These criteria are not intended to be exhaustive, but rather the Commission will
evaluate the particular circumstances of each case. First, the third party verifier shod not be
owned, managed, controlled, or directed by the carrier?" Ownership by the carrier would give
the third party verifier incentive to aiiinnn carrier changes, rather than to determine whether the
consumer has given authorization for a canter change. Second, the third party verifier should not
be given financial incentives to approve carrier changes." For example, an independent third
party verifier should not receive commissions for telemarketing sales that are confirmed because
such a compensation scheme provides the third party verifier with incentive to falsely confirm
sales. As another example, a carrier should not require an independent third party verifier to
agree to an exclusive contract with the carrier, such that the independent verifier is wholly
dependent on that particular carrier for revenue. Third, we reiterate that the third party verifier
must operate in a location physically separate from the carrier. We note that our rules already
require this, but we highlight this requirement because we find it to be an important one
Requiring third party verifiers to be in different physical locations from carriers reinforces the
arms-length nature of their relationship

72. Several commenters also propose disclosure requirements for the scripts used by
third party verifiers. NAAG, for example, suggests that third party verification should include
the disclosure of ally material information, such as the information disclosures required for written
LOAs.z" TPV Services also states that the verifier should only coniirnn that the subscriber

See, e.g., Business Divcounr Plan, Inc., Notice of Apparent Liability for Forfeiture, 111 13-15, ENF-98-02
NAL/Acct. No. 916EF0004, FCC 98~332 (Dec. 17, 1998) (BDP NAL)

See MCI Comments at 21: see ds T P V Services Comments ate

See MCI Comments at21: see also TPV Services Comments at 7

47 c.F.IL §64.1 l00(c)

NAAG Comments at 17. See also 47 C.F.R. §64.1150
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understands the transaction and should refrain from telemarketing for the carrier."° Based on the
record, we conclude that the scripts used by the independent third party verifier should clearly
and conspicuously confine that the subscriber has previously authorized a carrier change. The
script should not mirror any carrier's particular marketing pitch, nor should it market the carrier's
services. Instead, it should clearly verify the subscriber's decision to change carriers. We note
that we seek additional comment on proposals for script requirements in the Further Notice of
Proposed Rulemaking."

4. Other Verification Mechanisms

73. The Commission sought comment in the Further Notice and Order on additional
mechaniSMs for reducing slanumningf" We received multiple proposals and have evaluated them
accordingly. We adopt a proposal made by certain commenters to require a retention period for
proof of verification and decline to adopt several other proposals made by commenters. We also
highlight or clarify certain aspects of our verification rules, including the application of our
verification rules to all carrier changes, and our LOA requirements.

74. We adopt a rule requiring carriers to retain LOAs and other verification records
for two years."' Previously, we required LOAs to be retained for one years" and we did not
impose any retention period for other methods of verification. N AAG suggests that carriers be
required to retain LOAs and verification records for three yeas." We conclude that requiring
carriers to retain verification records for greater than two years would be an unnecessary burden
for carriers and instead will require verification records to be retained for a period of two years.
We choose a retention period of two years because any person desiring to tile a complaint with
the Commission alleging a violation of the Act must do so within two years of the alleged
vio1ation.23' A two-year retention period will enable carriers to produce documentation to
support their claims regarding an alleged unauthorized change. Any carrier who is unable to

2.\o TPV Services Reply Comments at 6.

131 See injia Further Notice of Proposed Rulemaking, Independent Third Party Verification.

232 Further Notice and Order, 12 FCC Red at 10694.

233 See Appendix A, § 64.1 l00(aXl).

234 Allocation Order, 101 FCC 2d. 911, 930 (1985).

215 NAAG Comments at s.

136 See 47 U.S.C. §415.
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provide evidence of verification during this period will be subject to a rebuttable presumption in
any action before the Commission that the carrier has filed to obtain authorization before
making a carrier change

75. Other commenter make other suggestions that, although they might be helpful in
preventing slamming, are impractical to implement. For example, NCL suggests that all
subscribers be assigned a personal identification number (PIN) by their interexchange carriers to
use when authorizing carrier changes." We conclude that, at this time, such proposal would be
impractical. Allowing one party, the INC, to control confirmation of PIN numberscould deter
competition. Furthermore, because such PINs would be infrequently used, most subscribers
would probably forget their PlNs, resulting in considerable inconvenience to them

76. Several commenter suggest limiting our verification options to only written
LOAs'°" or to independent third party verification,"' while others propose to add more options
such as audio recording."° Many commenters object to any proposals that would limit the
verification options available, arguing that carriers should be granted flexibility in their
verification procedures?" We decline to further limit the verification options. A range of
verification options - written LOA, electronic authorization, arid independent third party
verification is necessary to continue to give carriers the maximum flexibility to choose a
verification method appropriate for their needs. Furthermore, the verification rules, as we have
modified them in this Order will provide consumers with protection against slamming while still
providing them with the ability to change carriers without unnecessary burdens

77. Some commenters propose that the Commission adopt regulations to prohibit
directly deceptive or abusive sales tacdcs."3 NAAG states that some carriers claim that Federal
Trade Commission regulations prohibiting deceptive sales practices do not apply to common

NCL Comments at 7

See, e.g., Virginia Commission Comments at 5, FLS Comments at 2

See, e.g., MCI Comments at 4, California Commission Comments at 7

See, e.g., Ameritech ex parte presentation of June 16, 1998; Virginia Commission Comments at 5, U S
WEST Reply Comments at 19

See, e.g., SNET Reply Comments at 9

See Appendix A, §64.1150

See, e.g., NAAG Comments at 14-15, FLS Comments at 3
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carriers?" FLS states that some carriers claim that state consumer protection laws do not apply
to common can.1815_245 We decline to adopt any specific regulations at this time. We note that
the Commission has authority under section 201(b) to prohibit all carrier practices that are unjust
and unreasonable,"' including deceptive or abusive sales tactics. For example, recently we took
enforcement action against a carrier because its fraudulent representation of itself as a billktg
consolidation service, rather than as an interexchange carrier, as well 8 its efforts to obscure the
true nature of its service offering, appeared to constitute unjust and unreasonable practices in
violation of Section 201 (b).2"

78. We clarify that, regardless of the solicitation method used, all carrier changes
must be verified. We modify our mies to make clear that a carrier must use of one of our three
verification options (written LOA, electronic authorization, and independent third party
verification) to verify any carrier change. Specifically, the current rules appear to create a
dichotomy between verification methods to be used when a carrier change is obtained through
telemarketing, and when other marketing methods are used. A suit reading of the rules would
indicate that, pursuant to current section 64.1100, a telemarketing carrier has several verification
options, but that a carrier that does not telemarket must obtain a written LOA pursuant to current
section 64.1150. This would seem to penalize carriers that use methods other than telemarketing,
such as in-person solicitations or Internet sign ups," by denying them flexibility in their
verification methods. We are also aware that some carriers have interpreted the difference
between current sections 64.1100 and 64.1150 to argue that they are not required to verify their
carrier change requests because such changes were not obtained through telemarketing. This is
incorrect, as the Commission's previous orders have clearly stated that all carrier changes must
be authorized and verified" Because some confusion appears to exist among carriers regarding
this subject, we modify our rules accordingly.

79. With regard to LOAs, we have seen a disturbing trend in the practices of certain

144 NAAG Comments at 14-15.

us FLS Comments at 3.

246 See 47 u.s.c. §201(b)_

247 GDP NAL at 'u 29.

m See irgfra discussion on Carrier Changes usingthe Internet.

249 See, e.g., Allocation Order, 101 FCC 2d at 929, PlC Ver#ica1ion Order, 7 FCC Rcd at 1038. We note that

the Commission had stayed the application of our verification rules to in-bound calls. See In-Bound Stay
Order.
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carriers and their agents of marketing telecommunications services 'm conjunction with
sweepstakes and contests at events such as fairs and other public gatherings. Such carriers
encourage people to fill out and sign contest forms that also contain LOA language printed 'm an
inconspicuous manner, and to drop the forms into a box in order to win a prize that will be
awarded on the basis of an entry drawn from the box."° Such practices are in violation of the
Commission's mies. Our mies state that the LOA "shall be a separate document ... whose sole
purpose is to authorize an interexchange carrier to initiate a primary interexchange carrier
change."2" In situations such as the one we have described, the LOA is not being used for the
sole purpose of authorizing a change in carriers. The LOA is being used for two purposes - to
change a subscriber's long distance service and to enter a content Or sweepstakes. We adopted
this rule specifically to address the imation in which a consumer is "deceived by an LOA that is
disguised as a contest entry, prize claim form, or charitable solicitation."2" We emphasize that
carriers who utilize such practices are violating the Commission's rules and may be subject to the
full range of sanctions at the Commission's disposal, including forfeitures and revocation
proceedings"

s . U s e  o f  t h e  T e r m  " S u b s c r i b e r "

80. We modify current section 64.1100 to use the term "subscriber" in place of
"customer," as proposed in the Further Notice and Order." We also amend current section
64.1150(e)(4) to change the word "consumer" to "subscriber."'" Because section 258 uses the

150 See, e.g., Informal Complaint  of  Federal Flange, IC 97-0826161027; Informal Complaint  of  Gregory G.
Blintz,  CPA, IC 97-0812114300.

:al 47 C.F.R. §64.1 l50(b), emphasis added. There is an exception to this rule for check LOAs. See 47 C.F.R.
§ 64.1 l50(d). Furthermore, in certain circumstances, we would consider an LOA's inclusion of
information about the terms of service to which the subscriber is agreeing to change as not inconsistent
with the nequinernent that the LOA's "sole purpose" be to authorize a change in carriers. See Further
Not ice and Order, 12 FCC Red at 10707 (stating that, to the extent that a telecommunications services
contract authorizes a change in business or residential service, that contract must also be consistent with
our LOA requirements).

zs 1995 Report  and Order, 10 FCC Red at 9572.

253 See 47 u.s .c .  §§214,  503(b).

254 See Appendix A, §64.1150. We note that, although throughout the text of this Order we use the terms
"subscriber," "consumer," and "customer," the applicable term for the mies is "subscriber,"

255 See Appendix A, §64.1 l60(eX4). We note that we inadvertently failed to propose this specific word
change in the Further Notice and Order. Further Notice and Order, 12 FCC Red at 10683. Our rationale,
however, for using the term "subscriber" in current sections 64.1100 and64.1150 is the same. Although
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term "subscr iber"  rather than "customer, "  th is w i l l  make the language in our ru les consistent  w i th
the statutory language. "°

D . Extension of the Commission's Veri f ication Rules to  the Local  M arket

1 . Appl icat ion of  the Veri f i cat ion Rules to  the Local  M arket

8 1 . I n  t he  Fur t her  Not i ce and Order ,  t he  Commiss ion  sought  comment  on whet her
the current  ver i f i cat ion ru les,  which apply only to  IXCs,  should be appl ied to the local  market
( i . e . ,  l oca l  exchange serv ice and in t raLATA to l l  serv ice).2"  We conclude that  Congress has
expressed i ts intent  in sect ion 258 to have the Commission adopt  veri f i cat ion rules appl icable to
changes in both local  exchange and telephone tol l  service.2"Xat  each service be ident i f ied and

we did not provide notice prior to making this amendment, we conclude that the substitution of terms is a
minor, non-substantive change for which notice is not necessary. See 47 C.F.R. § l.4l2(c) (stating that
mle changes may be adopted without prior notice if the Commission for good cause finds that notice and
public procedure are impracticable, unnecessary, or contrary to the public interest).

256 In the FurtherNotice of Proposed Rulemaking, we include proposals on how a "subscriber" should be
defined. See infra discussion in Further Notice ofProposed Rulemaking, Definition of "Subscr'ibcr."

257 Further Notice and Order, 12 FCC Red at 10682.

l l l yal l1 l l l l l lb l | l laui l l | r ' |pI | i | I1 l lH l l i l r , i l l l l l l i l lh l lUMIm. i l l l l l i l f l l l l l . | l | lMUl | l1|hi l l | l in | , lnt l i l s l l l lnhl lbylht lht l i l t r
and rigid in Iruuihnn tiu au' 1I\allnra""' See Appendix A, §§64.1100, 64.1150, 64.1160. We note that
changing a subscriber's local exchange carrier may be a very different transaction 6'om changing a subscriber's
interexchange carrier. For example, changes to interexchange service are executed by making a software change at
the switch of the facilities-based local exchange carrier. Changes to local exchange service, however, do not
involve software changes in the switch. For example, if a subscriber changes from a facilities-based incumbent
local exchange carrier to a competitive LEC who is reselling the facilities-based carrier's local exchange service, the
reseller competitive LEC would submit the change request to the facilities-based local exchange carrier, who would
simply change the billing information for that subscriber. The facilities-based carrier does not make a soltwarc
change at die switch because its facilities are still used to provide local exchange service to that subscriber, albeit
through a reseller. We conclude that our verification rules provide sutiicient protection for subscribers, regardless
of the serviceschanged. l ' | |d|ld||[ | lulpl| i lblrl  lMll i i l l l l lMlhr tNll l l ld l l l l l i iVlhl l l lpl l i l l i lhl l l l l l l l l l l lntMit l l l lgl l i l
i ds l l l t l l l l l n l n i l t l  t l l l l t i l d l l l t l l l l l p l l i l i l l h i l lM i i i l a l l he i l l l l l l l l l l t n l i l t l l l i l f l l l l l l l 1 i s l , l l IN \ t , l l l a l i dp \h \ l n l a { r l \ t t r
mamaaain luggnnlnya lnuunniuunupuupan.  S lab u l l i d l l l u1t l r l l l y l l t l i l i l l l l l l p l l i a l l l n l l t l l l i l l bs l l l r l i n
W a h L " " For example, the Florida Commission reports that it received 27 complaints conccming local

slamming in the first seven months of 1997. Florida Commission Comments at 2. hi Gullmillill ,Mgr 444941, 10
4,u1lgl4un1l¢5¢l,ng,¢ll¢l§l¢u 11171111 ll l hdl|\ i»ll|||||i l{ l lnpi1il l |lI l lH|1m1tl||lu¢l\mull! l l l l_"251

Common Carrier Bureau, Enforcement Division, Consumer Protection Branch Databases Tracking
Consumer Complaints (Oct. 1998). I i 10" I l l !  Lil l l i l l l ly l l  l l l l l l l l l l l i  M il l  l l l l t l l  pk, Lil! Rh ll l l iuliw l lt ld h 811
IW{"'°" See, e.g., injia discussion on The Welcome Package (eliminating the welcome package as a verification
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method for carrier changes generated through telemarketing). dll!! ll did h lmllill lhlmiaf in thy be lNrht."2"

See, e.g., AT&T Comments at 1, Bell Atlantic Comments at 10; NAAG Comments at 9.

See 47 U.S.C.

I934. as
13 FCC Rcd 8061 (19 8) (CPNI

See

Ameritech Comments at 10, CBT Comments at 3-4.

so. lu b  l lq l i r n l l l i l t lh q lan n ym lyp u tm t in u au l i in u ig i t u n a t  . n m u r tu m u n u ar iu u u n l
W i t t )  u u yp = w n 4 = n n n m = w u ¢ w l ¢ ¢ ¢ " u l b M y" F M m l m , ' I i l l " l m g § , l 8 5 , ' , ¢ ¢ l l " i " M g l l u !
¢hlll¢li""" See Appendix A, g§64.1 l00(lb), 64.1 l60(eX4). Additionally, if a carrier were to use customer
proprietary network information (C NI) for marketing, such carrier would have to comply with section 222
Ne uirements. §222, see ds Implementationlgfthe Telecommunications Act bf1996,
TelecommunicationsCarriers' Use o_/CustomerProprietary erwork Information and Other customer Information;
Implementation the Non-Accounting sg@s~=¢= of Sections 271 and272 of.the Communications Act o
amended, Secord Report arid Order and Arther Notice o f Proposed Rulemaking,
Order). ht utnnhtnhnriiatiuulmiisatinlayhncdnluleuhsulhNtgtlnantttlixntu-kutinga1lidtatinurduttinulmutants
MamuhuUtmzali lhm ltnn lynqununminn inu iaiaan iau tuu lmawsyamnimou.  h t  l l l t lp i l ,  n lnh r  t l \ l l
a l u t n m w n m t s n u u n u a r t a n n l u a l i a s l n n m t i u n u q u u u u t m i w a u u t t t t u r u n i u n u m n i a r i a .  n u m
unintwliinnnlnmlminumnmmimin. |\ | llllt ! ilIlr ' lldh l! i: | iillHl d ll. l¢ |il! lL lT lhHlllinhrL lT lanilnmu:t lllnN
~~=w-dum-u. laaitptthitnllintltgunatatlltunntullnuinimallsImuittelllnlkif tht unmnmmquitnueudi1nlilt
Nullldnnbuutthl liltnaetumnnihlletmmNliSdnnllNiait,lqueiallythllidntlliltlltluNiltltliltltalltnlint\rLlT|t\l"'"'
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lllillntizliitntlllllriisliilnhtlilin lllt lit l,elmlnnllhptmlildllt lhilt lllllhglllenlsumlrHnlndnnnltllll{il{thlElhrn4nniln
fur tllthnhscsibarittiteamnnnistiiIns nrtitttliltathlnlnaibtrnuulyituul1dtnmun. lt ltttthttthismlthtildnn dads(
nqistm|niinm|n u.uso(»)(4)unnluummmna|lmiinpnamunneuuiigm:runnin¢i|i»uuiuu=n||¢»a=11m
lhlrl lillidittitlllllltlihlIildllllldtliiinllplinlryillltllrlW lllctttiltl(l,¢,lltilt1\Ihht|lllti|lin1|! ian|ie|lliu{)."'"' 47

lltlleidlniakylqInlltlilnqlillmlttllldllli.lll0(l)(4)ttllttmplatllttltphnuttxthllgttltlhltphunt
ltllnmstnnd lshbiilllllillllllllqIi|\lldllrlll|ll|i§tl! ill|i\llt|ni|r¢hzn¢u.
c.F.R.. § 64.1 l 50(eX4).
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uM.""_l'zsl
SBC's "3
of its service orders in one month.

qamliatian d ans riguutu

See, e.g., TRA Comments at 2, RCN Comments at 5. Pl! lilllpll, Illllilltlt. U, ii l S 153
nquilnmtntsuaniullilhhisttnddtmmirguddunilldbythskklu

See Ameritech Comments at 12; SBC Comments at 4-5; U S WEST Comments at 20. Under
strikes and you're out" op_hn>ach, Strike l would occur if a carrier's disputed chare orders.exceeded2%

e comer would be placed ontgrobation. Strike 2 woo d occur If the dispute
level continued to exceed 2% of ms service orders in one month at e end of the probation nod. That comer
would then be subjected to a fine of at least $5,000 per slamming occurrence. Strike 3 wood occur if the dis Ute
level continued to exceed 2% of its service orders in one month. The carrier would then be subject to $10,008 fines,
as well as possible suspension of carrier-change privileges. SBC Comments at 5. ll IW ll ill ii() ildllitlnl ll mm;
I i t h l i lu l l l1 l l l ln ! ly l lH , l \ l ld l r l l l lq ¢ l l l l l l I l l¢ l l l l k l lh lb l l lh i l l l l i l l i r h e l l l l l i y l i lh lp h p l lu l l i t l l i l lh i ld l l l1 i l l
a m m u m m u p u .  m u u u 4  m 1 n w m w w u m = u u n u n i u u r i | a n g w u m m u i l 1 m m m m .
UandluingtlullttamayInlangurhlsulnlpwsulluaniirdangspunautrunltdthsirmtrylrupacttilmtryintalhlin-nginnlrng
main might al lb rind ll Hal Lu
nu to: Ilwlllll :urn W. nllllr lull =\1w»=t=.
n n iu ln t u n n r g n i lu i i g t l u l l l u u u u u n u m iu n f u n in t iu g l lm m n u u u u
than nu Illlllr d lisputtl anis :lungs hr anilrt.""'
wulm1gilmmuumulu\uminuuqwmm;upv»uaauul¢ll\mln."=='
Comments at 9-1 l.

oz. tlllllliitlliwlnllvi il@lll||H|l|llt|lll|ni|{|l1I||l'ui\¢ttllillltllnllmlnlllllliiltllhlliliim|nw4Hniu.w»~nww»=w~w»www I\|iEu!inn ml|s.pupand1yt|\niluIu¢ss|n
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: w n ' l c w m = u » s w m » ¢ w
See Ameritech Comments at 12. Lu :Mn !ll's nltlll, limit,

$eeTRAReply
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H. lliilIuwEIIImIHHJ;ilillliiilulllwdhilsllilllhihllpuiilllllllldldna!58(\)lmhll¢iltlit
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l1ulqattbpupudnlnnllni:in¢th!llhluaaamunintinuuniushllMmit1runcntnaehaagcnhlMfuhmhsnrfluriltha
"mana»l»¢u¢l¢\1=1liluaulluunuui»ulu»i»mxuumunuvunmum=i=an'¢\uianu»lpu=lu=¢,nuumuinm
Illlugl d lldinN 258.""" S e e App4 : n d i x A , § § 6 4 . l l 0 0 , 6 4 . l l 5 0 , 6 4 . l l 6 0 . l l m a u m c ¢ m » i = s n ' ¢ w w » @ p w » = »
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IuHntqllllltl\dlahu Ihszlzsmirhpnlhsfaurhiniallni.nllllillmtkcmluaiurluthtinguyplahuilalunin hams
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u¢l»4¢a»=u»»zsluu»unulm ' h|p|m|M|u4l1dad hhW."*"

i

See, e.g., BCI Comments at 9 , PaOCA
Comments at 4; USTA Comments at 2.

See also, e.g., Air Touch Comments at 2, BellSouth Reply Comments at7, 3600 Comments at 7.
as. had u the nm heme, n Una an nutting hr ms p:\r id1u"':°° See Appendix A, §64.1I00(a)(3).

Lu anblln thy
§lE5|I1li|I|!HhlIlll|t\||IlIi|db llrlliiiNlillllilliidillllilslnsllllllllllllllittltsntlliipllilnl§\8Sllrkli."'" See

not l i l l l l i l y  Ib id l lq l i l l l l l l8 . " ' " ' Section 332(cX8) of the

See Interconnection and Resale Obligations Pertaining to
.--.,.. 1a'luv\IIzu/. 4 t 4 » a 4 a 4 m

W m ! i N M M I M M l U h 8 l h B M M M M M U M M  l a l d i m t h t n u y M S 1 m i d n l d l l r  t h a i r  n h a z i b a n t n l w n m n n i n t i n u
n n 1 n p a l a g u l i n n n u i l u a i l n i » l ¢ ¢ , n n l t i 1 l a n . u l n a n . l t A u n u u m w u w i i w h t n n w t m u m l t m m m n m m q m a
tanhza i lchmn lapazhgaa1 luu l iy t l l l lS lp ruv i i l r nayhnagru lhu \ \a l ; thu leu i inL"1" Bccause CMRScarriers
compete with each other to provide the west overall rates for their subscribers, the presumably attempt to obtain
the lowest rates for toll services lim intraLATA toll and interLATA toll carriers. We anticipate that once wireline
local competition is established, wireline carriers will also begin to offer telecommunications packages offering
local exchange, in1J'aLATA toll and interLATA toll services. `
anilfi minanln d mhsuilur ldllllillin a

It s m anlustanling |

muwamutnmminmnmmfnwmmmtnnumiiniumi. |
lauunummlmnaau=»,\nnsam»=l»»l=i¢»¢»m¢=»»»'lmluum¢a»£¢»=»i=lai»maam»w¢4=u
hams: Thu Raman Mn! twill! Will! zs

to  new in n an r t  Mn d my

Appendix A, §64.1 l00(a)(I2. ii! pw- an Ill ii qllll am
Act states that CMRS prove ere "she I be required to provide equal access to common comers for the provision
of telephone toll services." 47 U.S.C. §332(cX ).
Commercial Mobile Radio Services, Qrder, l l  I""` ° " *  1  " * * * ' I I  ° ° ' \

llun%lBS1i1\illrdauavldui!lmha:ihunny1llIiusmbll
wglunIlulisuimuumuulu. lnnnm.llmlr.tlulmm1ll\8Spmilnlllpnrill
- thdlhdlllSelnilt ll|i:M||lu¢lln!|llI:ll\l\lnl¢|mll!|Ii!hlh\lnllc|ni|r|,

luzon m llllnlin

n1u1n1 Rh hadst h minim Anna Vu a al emu. Bell Atlantic Mobile
l l l ih l l l l l l la l  H l l lx i l l r l l i l l l tg l r lb l l i l i i l l ld l l l l l t l ln i i ldd l l l ln r l lm l t l l l l i l ih ly

If a CMRS provider, however, changes a subscriber's
r contractually agreeing not to take such actions, such CMRS carrier could be

Iuulilgly is thy shun d nilnuu lm hamming
§64.1 l 00(a)(3).

!hl1r'mhs¢!'lhnli!hlhlis¢iltlll:lnillL
aumunxamnwn

Comments at 4; CTIA Reply Comments at 3-4.
i t  an au."*"

toll carrier without authorization a
acting unreasonably in violation of section 20l(b). See 47 U.S.C. § 20l(b) . ,
i | \ | |1 '0hl|u\i l&i: |n\, lr| l |rJil |t | \ l4I ly lNtl l i i l l iuplwdlll l l l lBS:l:1i| Iul&iHi|l | .""'SeeAppendixA,
I lmmm#wan n aau a1 ln maia i1g u u n n p n u u u u mn n su n u

as. suuuzsa mumnunisnvnmuqawmilnymaunwmnluunnunplwmuhuuuimm"mau»m
tehangaialtsuhsetiluNsaluia1lh1I1IillrdtalsphIIlunlll11\atliulr t|1|ph1a1 tal1a|11in|.""'"' 47U.S.C.§258(a).
:umm man 251
wuaqnyuwwawuw. mfiulupoluuulnyupnmlamnlunmt
lniln 'M IM' b UW llihll I\l1.""' See, e.g., BellSouth Comments at 3, Working Assets Comments at 2.
l|'|'&t.|l!1Sl1z¢l.,||l||b\lll\il Mlulplillulithlmliillltltsllllllltlltllliltlmlllrttllllllllmiill,llhlttlpliiilmllhUlnil
nm:umuL"'*" ha is d dud pnmptinn
lHl1lmmil{l\luh!i1lllyIltllhllht ..,M' .M" Ra P"g,I . nd
Thomas N Salzano, 19898) <sé2'8'é'§?s¢¢{$n ofttte 838m8¢3i°ns Act
preempts state slamming rules).

AT&T Comments at 38, BellSouth Comments at 3; Excel Comments at 3.
i l l nu it ital! hrhggg See,

No. Cl-97-008435 (Minn. Apr. 13,

1Hvv~\_;,l-*-°-w'ww#-m-1w §wvpd-:

-¢»»»»£.ia»¢.-!»2*.;'%".".."3.'..' ....8'»t..¢».2'l»'-1L»*'W4""»<I-*»-~»--~»-~» Lu n u n
M h h d M & m h b m n l u l 1 I l i l W w & l u W ¢  u u » u ¢ u l l : m n l ¢ 4 E U

$~ " % F» »--¢-»»» I I
uunwuunu unuuuyuuuulquunm

n. n u n s IIWIIWII. I

m»uuu4w»e¢uwnun\a»¢lmqa1»um»g
\m=un»umuu:uuw»

nqnathomhnnlltha
\un=lnil8l\¢.\llM£\

n
uhtamnst

I

54



Federal Communications Commission F C C 98-334

Maryland Commission
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gu\tldaalnl/lt:lnp¢ti:illilthldl'llu'&all:n§llL lllli|N¢\l'|l.l|\{Nl|i!Nllll|r|1|ll h|l|lidIit,l1li|hlW|l|htll\!Mlltyhan
"hl1hg4]lllli&l§l,lmi§gl,§llmg¢lgh¢4I1l"lmlmMI"1m11111umIm.°2sl
Comments at 3. lugnelitlitltUkhhnmhamidnmlhinhdnuthti"umil»ib1llq4ita:li,"uneniniaiaindbythaamux,luildaat
he ill ulidlnliln alia aldis quill!! ally l l Ml! iN ill! lllIIllil{ tilt""' Oklahoma Commission Reply
Comments at 3. ||h||tl||r\ttl!lidl|lMi|{m llltmllptullNihthishulllliltlilfiiiilmilhlllulgllllHth|tlhnt\¢ul|&inlll\li5::linn
pitednzu. ' tllnmi:l:dn¢ Allx.""'
Strickling, Federal Communications Commission to avid J. Gilles, Assistant Attorney General,
(Aug. 12, 1998) (stating that the Commission's rules and the Communications Act of 1934, as amended do not
preempt Wisconsin laws and miles that regulate telemarketing sales and home solicitation sales).

nah ugmnrldeansuanrpI1tachannquznmsatssriirsst at See, e.g., Letter from Lawrence E.
State of Wnsconsm

l l

slni:a."'

. . Statasnnt,luvmnvrittandinlup\tlhdtmlunlln¢ulaliquiaanannnr thxtituuistaiitvilhnurnlaanluluz,u
wuuumuzss. hrmmpla,uhhmyutulqattlnnlamnpuhgluualdahanalluilisatinnmllll1ll1cansanhmdnuninndthdtlu
:damn llzilsta aunnm1n!n1humIn,nm1' i t ' t umminshtsmlnsu '
nu8i : l l i t h th¢;m:pc»eluuI \ l l . l z r i ns l l au l " "W§l¢ l l » l "M¢l lg ,¢¢w1MI {m¢ ¢ ' m M " 8 : : g : & l " w m § t g § , g "

See 47 U.S.C. §253(a) providing that, subject to cenam exceptions, no state or local state or regulation
may prohibit or have the effect o prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service). ' ` '
lllltmiNllinninllll llluNulf\lld|ql||llIlcU1'l¢ll|rlyllu1iil{lh|dIl|hllHclilnhb|p|\|mpl|hn|lp|'\:i:|lyb|lll|!|hl|lallrltliW

llqldllll. zs See, e.g. , Motioner Mclwato? Rulig Concerning Preemption of
Alaska Call Routing and interexchange Certification Regulations as Applied to Cel far Carriers,
Opinion and Order, 12 FCC Rcd 139 7, 13,991 (1997). Cali orniaP h A . 1. P t r 'C fI934 /,ft ca13'8'3n8,"}8.,f§'$$?,?'§e8i~L°3s§'1d1of the

ornrnunications Act o ,
253 because petitioner failed to present sufficient record demons ting baker to entry);
Oakland County, Inc., 9 Comm. Reg. (P&F)730 (1997) (petition r
burden of proof to demonstrate that it is entitledto such relief)

YllhngtnlhthlBudplllmphnllhbtlluiinlinnprwldnrlx,!hlGummidlnIiI1mtn\b\lI1lIptIln

ttlilithlithhdlrdhl ltliituthhdltli
Cf u Memorandum

Preemption of Ordinance No. 576 NS ¢the City ofliuntington . .
12 FCC Cd 14191 (l997)( om scion denied petition for teem son under section

' ' T81 CalSevision '&
seeking preemption under section 253 ors
netli intllkplveildiligdnislntttntlillnynmptllllllin

ilnti§ntina ata|u11:i:|!|hi¢hp||'Hsuh:stzt\hnnnldlnneunadauutlith lrilisatinnmluari1ull1hstruahdnnlnhiuxivu Snmumnuhn
MulnnstatshlsthudilhrhnmthaGunmidln'ln1u,n:huh1iiunia'xhw nquiruunilnttulthi1~ipu\ty1nili:l!inn!ur¢hug¢sta
--_._-_ 1 eammut|n,hnln\r,loutakhrplnmq:tiIndth\u|p|dfu
Natutnsnluu ltutruhnlari r  pwnunnfintauauznuuunayn llththl§amnidn's wzsl

Winstar Commentsat9 1 eumnnushutpmihandntilndmhnatinidlulap stztl': a lquinuantxcliliuinm
thnadUstammidnmwhvannhnqlitunnminudstlntrithaunluuahsuusthisnil saint euzmnatan munlynlhlo
uunnnnvum nuwm aum punnuuu i nuuuuaunxutu i uwuruuanunuguam uum um n»u¢" '= "s¢e
ACTA Comments at 23; INC Long Distance Reply at 7; SDN Comments at 2 Rh mud Lil Ill nlilil
im ununuauvunum aanm nm uunuuuunnuyautum nuatpnwuutunauum nin im wuni l s ig l l ausm  iv
m w , u m u , w u » a n m u m m m 1 n u u n u u n u p u n u a e n f n m m y u w t q p u i u u n n q u 1 u u u n a n u
zsamnusamupntqut

-_.._J.""' See, AT&T Comments at 36-37, n.51
, innanxinlnt ' m `

See, e.g., ACTA comments at 19; AT&T Comments at 37; RCN Comments at Sprint ply at 9,

• I •

See 4 U.S.C. §258(a).1Ii1_12s1
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iMLATA toll and in uJ4TA t>
delineated clearly to the subscriber Igor example, a carrier

_grvig§ must
calls a subscriber to irnarket both

the subscriber the diife-ence

., Frontier Commentsat 19; D(C Long Distance Reply Comments 10, and Sprint

See Appendix A
§64.l l00(eX1).

l
I I I

I \ •

animwmInnu¢nnu=¢wl=n¢¢vnulua1is»uu1aL:cum»1umu»mnmznfuaun
Atlantic Comments at 8; Frontier Comment at 17; North Carolina Commission Comments at 4, and Sprint
Comments at26n.20. Ntmnpu miuunungnu|ui»ni¢¢u=lun»im|uma|»¢¢nf1inguuiinmmmmiquwum
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!§lMl{HI! l l ! "'"' Seee.g
Comments at 26 n.20. WnIIIIIIEIKII.illll! {[dlBmlllyldI1ll4lhrlilil{\IIIIml{imlr See WorldCom
Commem.sat4 lndlr thnlsn\lnpt.\mNIMllnnilrli1ilgiasnllyanclninrlhl(l)n4umuthlbllll!d\lnhsiMtht&l
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See, e.g.,Bell
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See,eg.,Bell Atlantic Comments at 9.
- BellSouth Comments at 7. _
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between the two services. Then the carrier must obtain separate authorization for each service.
The subscriber's authorizations to change intraLATA toll and interLATA carriers must also be
verified separately. We adopt this ntle in response to the concerns of carriers such as Ameritech
and CBT that consumers may experience considerable confusion about the differences among
telecommunications services, especially the distinction between intr'aLATA toll and interLATA
t011."9 By requiring carriers to describe fully the services they offer, and obtain separate
authorization and verification for different services, carriers will be prevented from taking
advantage of consumer coniiasion and changing the preferred carriers for all of a subscriber's
telecommunications services where the subscriber merely intended to change one. We note that
this rule builds on the existing requirement in section 64.1150(e)(4) of our rules that an LOA
must contain separate statements regarding the subscriber's choice of interexchange carriers
where a jurisdiction allows the selection of additional primary interexchange carriers (e.g., for
intrastate toll or international cal1ing).*'° Our decision today expands the requirement of section
64.1 l 50(e)(4) to encompass all telephone exchange and telephone toll services and establishes
the same requirement for the verification of all carrier changes.

82.
unauthorized changes in their preferred earners. Several commenters, however, support targeted
proposals, rather than the general application of more rigorous verification rules, purportedly to
avoid unnecessary costs and harm to competition?" For example, Ameritech, SBC, arid U S
WEST propose systems that would impose fines or more stringent verification requirements on
carriers with a history of slamming, as determined by the LEC or otherwise.2°' 111 light of the
high incidence of slamming violations we currently face, we prefer to adopt the approach taken
in the rules in this Order because they will help to prevent carriers from slamming consumers in
the first place. Furthermore, such proposals could permit LECs to target certain carriers,
including those that are offering competing services. Considering that LECs may no longer be
neutral parties in the carrier change process as a result of their entry or expected entry into the in-

The verification rules are intended to deter slamming and protect consumers &om

259 See Ameritech Comments at l0; CBT Comments at 3-4.

260 47 C.F.R. § 64.1 l50(eX4).

261 See, e.g., TRA Comments at 2, RCN Comments at 5.

zs See Ameritech Comments at 12, SBC Comments at 4-5, U S WEST Comments at 20. Under SBC's "3
strikes and you're out" approach, Strike l would occur if a carrier's disputed change orders exceeded 2% of
its service orders in one month. The carrier would be placed on probation. Strike 2 would occur if the
dispute level continued to exceed 2% of its service orders in one month at the end of the probation period.
That carrier would then be subjected to a line of at least $5,000 per slamming occurrence. Strike 3 would
occur if the dispute level continued to exceed 2% of its service orders in one month. The carrier would
then be subject to $10,000 tines, as well as possible suspension of carrier-change privileges. SBC
Comments at 5.
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r e g i o n  l o n g  d i s t a n c e  m a r k e t  a n d  t h e  a d v e n t  o f  l o c a l  c o m p e t i t i o n ,  w e  d o  n o t  b e l i e v e  t h a t  i t  w o u l d
b e  p r u d e n t  t o  p r o v i d e  L E C s  w i t h  i n c e n t i v e  t o  a c t  a n t i - c o m p e t i t i v e l y .  W e  n o t e  t h a t  A m e r i t e c h
s t a t e s  t h a t ,  r a t h e r  t h a n  p e r m i t t i n g  L EC s  t o  d e t e r m in e  w h i c h  c a r r i e r s  s h o u ld  b e  s u b je c t  t o  f i n e s  o r
m o r e  s t r i n g e n t  v e r i f i c a t i o n  r e q u i r e m e n t s ,  c a r r i e r s  c o u ld  b e  t a r g e t e d  u s i n g  a  m o r e  n e u t r a l  s o u r c e
o f  n u m b e r s  o f  c a r r i e r  c h a n g e  d i s p u t e s ,  s u c h  a s  t h e  C o m m i s s i o n ' s  C o m m o n  C a r r i e r  Sc o r e c a r d ,
w h i c h  s h o w s  t h e  n u m b e r  o f  d i s p u t e d  c a r r i e r  c h a n g e s  f o r  c a r r i e r s . " '  W e  s h a r e  T R A ' s  c o n c e r n ,
h o w e v e r ,  a b o u t  im p o s in g  d i s p a r a t e  t r e a t m e n t  b e f o r e  a  c a r r i e r  h a s  t h e  o p p o r t u n i t y  t o  p r o v e  t h a t  i t
d i d  n o t  s l a m  a  c o n s u m e r ? "

2 . A p p l i c a t i o n  o f  t h e  V e r i f i c a t i o n  R u l e s  t o  A l l  T e l e c o m m u n i c a t i o n s  C a r r i e r s

83. In the Further Notice and Order, the Commission proposed to incorporate the
specific language of section 258(a) of the Act into its rules to reflect the statutory prohibition on
slamming by any telecommunications carrier, and not just IXCs as is the case under the current
rules" We adopt the proposed mile requiring that no telecommunications carrier shall submit or
execute a change on behalf of a subscriber in the subscriber's selection of a provider of
telecommunications service except in accordance with the Commission's verification procedures,
consistent with the language of section 258.2" We note that the Cornrnission's verification
procedures would not apply to a situation in which a carrier drops a subscriber from its service,
resulting in the subscriber not having any presubscribed carrier, because such a change would not
result in the subscriber being presubscribed to another carrier. The commenter support our
finding that incorporating the broad language of section 258 into our mle will appropriately
implement Congressional intent.267

84. Based on the record, however, we create an exception for CMRS providers.2°' We
conclude that CMRS providers should not be subj et to our verification mies at this time because
slamming does not occur in the present CMRS market.2°° CMRS providers are not currently

/
263 See Ameritech Comments at 12.

264 See TRA Reply Comments at 9-1 1.

265 I d .

166 See Appendix A, §§64.1100, 64.1150, 64.1 160.

267 See, e.g., BCI Comments at 9, PaOCA Comments at 4; USTA Comments at 2.

Eu See Appendix A, §64.1 l00(aX3). See also, e.g., Air Touch Comments at 2; BellSouth Reply Comments at
7;3600 Comments at 7.

us See Appendix A, §64.1 l 00(aX3).
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subject to equal access requirements" In other words, a CMRS provider is free to designate
any toll carrier for its subscribers unless it has voluntarily chosen not to do so. We believe that
many CMRS providers offer their subscribers telecommunications service packages that include
local exchange, intraLATA toll, and interLATA toll services using particular carriers, and
therefore any consumer who has agreed to subscribe to such a package as offered by a CMRS
provider may have agreed to use only those carriers Where a CMRS provider does not offer
its subscribers any choices in toll carriers, verification of subscriber authorization to change toll
providers would be inapplicable. We are aware, however, that some CMRS providers do provide
their subscribers with choices in toll carriers. It is our understanding that the CMRS carrier
which has made contractual arrangements with the toll carriers, is in control of this selection
process and must be contacted by the subscriber in order for any change in toll carriers to occur
Furthermore, Bell Atlantic Mobile and CTIA state that, at this time, a CMRS carrier cannot
change a customer's wireless local exchange service without that customer's express approval
because the customer must typically physically reprogram the handset to initiate service with a
new carrier?" In light of these considerations, we believe that unauthorized changes are much
less likely to occur and we are not aware of any slamming complaints in this area
Accordingly, in the absence of evidence that slamming is a problem in this area, we decline to
apply our verification procedures to CMRS carriers at this time."' We may revisit this issue
should slamming become a problem in the CMRS market

The States' Role

85. Section 258 charges the Commission with the responsibility for establishing

Section 332(cX8) of the Act states t.hat CMRS providers "shall not be required to provide equal access to
common carriers for the provision of telephone toll services." 47 U.S.C. § 332(cX8). See Interconnection
and Resale Obligations Pertaining to CommercialMobileRadio Services,Order, ll FCC Rcd 12456
(1996)

Because caRs carriers compete with each other to provide the lowes! overall rates for their subscribers
they presumably attempt to obtain the lowest rates for toll services Mm in0'aLATA toll and interLATA
tol l carriers. We anticipate that once wireline local competition is established, wireline carriers will also
begin to offer telecommunications packages offering local exchange, int1aLATA toll and interLATA toll

services

Bell Atlantic Mobile Comments at 4; CTIA Reply Comments at 3-4

If a CMRS provider, however, changes a subscriber's toll carrier without authorization after contractually
agreeing not to take such actions, such CMRS carrier could be acting unreasonably 'mviolation ofsection
20l(b). See 47 U.S.C. §20l(b)

See Appendix A,§64.1 l00(aX3)
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verification procedures for carriers who "submit or execute a change in a subscriber's selection of
a provider of telephone exchange service or telephone toll service.""' Therefore, section 258
explicitly grants the Commission authority to create verification procedures for both interstate
and intrastate services, and our mieshere indeed apply to both sets of services. Many carriers
urge us generally to preempt state regulation of slamming by local exchange and intrastate
interexchange carriers in order to create uniform rules."' Carriers such as AT&T, BellSouth, and
Excel state that compliance with multiple sets of federal and state rules would be expensive,
delay competition, and confuse consumers." The issue of federal preemption of slamming
regulation by states has do been raised in other fora,2"

86. We decline to preempt generally state regulation of carrier changes. The states
and the Commission have a long history of worldng together to combat slamming, and we
conclude that state involvement is of greater importance than ever before. We conclude that the
Commission must work hand-in-hand with the states for the common purpose of eliminating
slamming. In the context of this partnership, we expect the states and the Commission to
continue sharing information about slamming and to develop together new and creative solutions
to combat slamming. We conclude that, although a state must accept the same verification
procedures as prescribed by the Commission, a state may accept additional verification
procedures for changes to intrastate service if such state concludes that such action is necessary
based on its local experiences. .

87. In other words, absent a specific preemption determination, a state may provide
carriers with further options for verifying carrier changes to intrastate service, in addition to the
Commission's three verification options, if the state feels that such procedures would promote
consumer protection and/or competition in that state's particular region. In this regard, we agree
with the Maryland Commission, which contends that states may have valuable insight because
they have substantial contact with consumers and are near to the slamming problem." We agree
with the Oklahoma Commission, which states that a "one-size-fits-all approach," as
recommended by the carriers, would not take into consideration the specific experiences and

175 47 u.s .c .  §25s(a).

276 See, e.g., BellSouth Comments at 3, Working Assets Comments at 2.

277 AT&T Comments at 38, BellSouth Comments at 3, Excel Comments at 3.

m See, e.g., Minnesota v. Minimum Rate Pricing, Inc. and Thomas N Salzano,
Apr. 13, 1998) (stating than section 258 Rf the Communications Act preempts state slamming rules).

No. Cl-97-008435 (Minn.

279 Maryland Commission Comments at 3.
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concerns of individual states in the slamming area."" We further note that nothing in our rules

prohibits states from deterring slamming through means other than regulation of verification

procedures, such as general consumer protection requirements or direct re action of
telemarketing sales

88. States must, however, write and interpret their statutes and regulations in a
manner that is consistent with our mies and orders, as well as section 258. For example, a state
may not adopt the welcome package as an additional verification method because we have
determined that the welcome package fails to protect consumers. Furthermore, we are obligated
and willing to examine state mies on a case-by-case basis if it appears that they conflict with the
purpose of our rules, for instance, by prohibiting or having the effect of prohibiting the ability of
any entity to provide telecommunications service?" With regard to the issue of preemption of
state verification procedures, the Commission will not make a preemption determination in the
absence of an adequate record clearly describing the state law or action to be preempted and
precisely how that state law or action conflicts with federal law or obstructs federal objectives
The record in this proceeding does not contain any comprehensive identification or analysis of
which particular state laws would be inconsistent with our verification rules or would obstruct
federal objectives. Some commenters reference state laws that differ &om the Commission's
rules, such as California's law that requires carriers to use third party verification for changes to
residential service These commenters, however, do not ask for preemption of these specific

OklahomaCommission ReplyComments at 3

See, e.g., Letter from Lawrence E. Strickling, Federal Communications Commission to David J.Gilles
Assistant Attorney General, State of Wisconsin (Aug. 12, l998) (stating that the Commission's rules and
the Communications Act of 1934, as amended do not preempt Wisconsin laws and rules that regulate
telemarketing sales and home solicitation sales)

See 47 U.S.C. §253(a) (providing that, subject to certain exceptions, no state or local statuteor regulation
mayprohibit or have the effect ofprohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service)

See, e.g. , Motion for Deelaratory Ruling Concerning Preemption q/Alaska Call Routing and
Interexchange Certification Regulations as Applied ro Cellular Carriers, Memorandum Opinion and Order
12 FCC Red 13987, 13,991(1997). Cf. California Payphone Association Petition for Preemption of
Ordinance No. 576 NS of the City of Huntington Park, California Pursuant lo Section 253(d) of the
Communications Act ofl934,12 FCC Rcd 14191 (1997)(Commission denied petition for preemption
under section 253 because petitioner failed to present sufficient record demonstrating barrier to entry); TCI
Cablevision o_/Oakland County, Inc., 9 Comm. Reg. (P&F)730 (1997) (petitioner seeking preemption
under section 253 hears burden of proof to demonstrate that it is entitled to such relict)

See, e.g., AT&T Comments at 36-37, n.51
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statutes alone, but rather for wholesale preemption of all state statutes that may be inconsistent
with the Commission's verification requirements?" The commenter do not provide any detailed
explanation of how a particular state's verification requirements differ from those of the
Commission, nor how any state requirements are inconsistent with our rules or obstruct federal
objectives. The commenter merely allege generally that carriers will find it easier to comply
with one uniform set of federal rules rather than with federal rules and multiple sets of state
rules?" Accordingly, the record does not contain sufficient information about various state
requirements to allow us to assess the ability of carriers to comply with both federal and state
anti-slamming mechanisms. To the extent, however, that these laws require a verification
procedure that is acceptable under our rules, they would appear to be in compliance with section
258 and would not be preempted.

89. Section 258 expressly grants to the states authority to enforce the Commission's
verification procedure mies with respect to intrastate services?" A state therefore may
commence proceedings against a carrier for violation of the Commission's rules governing
changes to a subscriber's intrastate service. We conclude that enforcement is another area in
which the states and the Commission may work together to eradicate slamming. A single
unauthorized change may result in the switching of both a subscriber's intrastate and interstate
service in violation of the Commission's verification procedures. In the coe of an unauthorized
change that results in changes to intrastate and interstate service, a state's proceeding to enforce
the Commission's rules with respect to the intrastate violation will yield factual findings
regarding the interstate violation as well. The state's factual finding in such a case will be given
great weight in the Commission's proceeding to determine whether the carrier violated the
Commission's interstate verification procedures. This will help to deter slamming by expediting
the resolution of slamming complaints on a nationwide basis. We conclude that state regulation
of carrier changes in the intrastate market that is compatible with our ntles, along with state
eMorcernent of our rules regarding carrier changes in the intrastate market, will enable states to
play a valuable and essential role in the partnership with the Commission to combat slamming
and protect consumers.

E. Submitting and Executing Carriers

1. Definition of "Submitting" and "Executing" Cam'ers

us See, e.g., ACTA Comments at 19, AT&T Comments at 37; RCN Comments at 3; Sprint Reply at 9;
Winstar Comments at 9.

Eu See, e.g., ACTA Comments at 23; INC Long DistanceReply at 7; SDN Comments at 2.

2:1 See 47 U.s.c. §258(a).
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90. In theFurther Notice and Order, the Commission tentatively concluded that a
submitting carrier is any carrier that requests that a consumer's telecommunications carrier be
changed, and that an executing carrier is any carrier that effects such a requests" The
Commission sought comment on these definitions, and on whether they were sufficiently broad
in scope to hold accountable all carriers involved in carrier change transactions."°

91. We adopt a modification to our proposed definition of a submitting canter in

order to take into account the roles of underlying carriers and their resellers. Many commenters,
including Bell Atlantic, Frontier, the North Carolina Commission, and Sprint, note that our

proposed definitions did not take into account the role shifting that occurs when a facilities-based

LEC or INC sells service to a switchless rese1ler."° For example, the reseller that generates
carrier changes for interexchange service generally submits the change requests to the facilities-
based INC from which it purchases service. The facilities-based INC then submits the change

requests to the executing LEC. These commenter generally support redefining a submitting

carrier so that the reseller, rather than its underlying facilities-based carrier, would have the

obligations of being the submitting carrier."' The rules we adopt build on suggestions made by

WorldCom for defining a submitting carrier" Under the rules we adopt, a submitting carrier

will be generally any carrier that (1) requests on the behalf of a subscriber that the subscriber's

telecommunications carrier be changed, and (2) seeks to provide retail services to the end user
subscriber?" We note, however, that either the reseller or the facilities-based carrier may be

treated M a submitting carrier if it is responsible for any unreasonable delays in the submission of

carrier change requests or if it is responsible for submitting unauthorized carrier change requests,
including &audulent authorizations. If, for example, a reseller submits a carrier change request to

its underlying carrier, and that underlying carrier changes that carrier change request so that the
subscriber ends up being subject to an unauthorized carrier change, the underlying carrier would

be liable as a submitting carrier for the unauthorized change. The underlying carrier would not

be liable as a submitting carrier, however, if it innocently submitted to the executing carrier a

change requiem that was not verified properly by its reseller.

2" Further Notice andOrder, 12FCC Red at 10683 .

an Id

290 See, e.g., Bell Atlantic Comments at 8, Frontier Comments at 17; North Carolina Commission Comments
at 4, and Sprint Comments at 26 n.20.

291 See e.g., Frontier Comments at 19, D{C Long Distance Reply Comments 10; and Sprint Comments at 26

n.20.

292 See WorldCom Comments at 4.

293 See Appendix A, §64.1 l00(eXl).
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92. We note that in situations in which a customer initiates or changes long distance
service by contacting the LEC directly, verification of the customer's choice would not need to be
verified by either the LEC or the chosen INC. In this situation, neither the LEC nor the INC is
the submitting carrier as we have defined it. The LEC is not providing interexchange service to
that subscriber. The INC has not made any requests - it has merely been chosen by the
consumer. Furthermore, because the subscriber has personally requested the change from the
executing carrier, the INC is not requesting a change on the subscriber's behalf If a LEC's
actions in this situation resulted in the subscriber being assigned to a different interexchange
caroler tha.n the one originally chosen by the subscriber, however, then that LEC could be liable
for violations of its duties as an executing carrier.

93. We adopt the definition proposed in the Further Notice and Order for an
executing carrier, so that an executing canter is generally any carrier that effects a request that a
subscriber's telecommunications carrier be changed.2°' This rule will apply even where a reseller
competitive local exchange company (CLEC) receivescarrier changes and submits such changes
to its underlying facilities-based LEC. Some commenters argue that, in such a case, the reseller
CLEC should be considered the executing carrier rather than the facilities-based LECF"
BellSouth argues that both the CLEC and the facilities-based LEC should be considered
executing carriers in this scenario.2°° We conclude that the executing carrier should be the carrier
who has actual physical responsibility for making the change to the subscriber's service, rather
than a canter that is merely forwarding a carrier change request on behalf of a subscriber. For
example, if a consumer who is subscribed to a reseller CLEC for local exchange service requests
a change in interexchange carriers, the executing carrier is the facilities-based LEC that makes
the software change at its switch, not the CLEC that receives the change order from the INC and
forwards that change order to the facilities-based LEC. For a change &om a facilities-based local
exchange carrier to a reseller CLEC, the executing carrier would be the facilities-based local
exchange carrier who makes the change in its billing records so that the subscriber is billed by
the CLEC rather than the facilities-based LEC. In a carrier change situation, the reseller CLEC
may have little responsibility except to forward the change request to the facilities-bascd LEC
that actually makes the change. Defining the executing carrier as the carrier that actually makes
the change is therefore most appropriate. We note that, where a subscriber is changing to a
facilities-based local exchange carrier, that facilities-based local exchange carrier will both
"submit" the change, albeit to itse1£ and also execute that change. We also emphasize,however,
that either the reseller or the facilities-based carrier may be treated as an executing carrier if it is

294 See Appendix A, §64.1100(¢Xz).

295 See, e.g., Bell Atlantic Comments at 9.

:as BellSouth Comments at 7.
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responsible for any unreasonable delays in the execution of carrier changes or for the execution

of unauthorized carrier changes, including fraudulent authorizations. If, for example, a reseller
CLEC forwards to its facilities-based carrier a falsified requiem for a change in interexchange
carriers, in order to benefit the nesellefs affiliate, that reseller may be liable as an executing
carrier and be subject to the same sanctions that would be imposed on any executing carrier that

fails to comply with our ru1es."7

94. We also note that our definition of an executing carrier could also include an INC

in the current environment. When a facilities-based INC resells service to a switchless reseller,

the switchless reseller uses the same carrier identification code (CIC) as the facilities-based INC.

Subscribers of both the facilities-based INC and the switchless reseller would therefore be on the
network of the facil i t ies-based INC, with the same CIC. CICs are used by LECs to identify

different IXCs so that LECs will know to which carrier they should route a subscriber's
interexchange traffic."' Where a subscriber changes from a facil it ies-based INC to a reseller of

that facilities-based INC's services, the reseller submits a carrier change order to the facilities-

based INC. That facilities-based INC does not submit that change order to the subscriber's LEC

because, as far as the LEC is concerned, the routing of calls for that subscriber has not changed

due to the fact that the CIC remains the same (i.e., the LEC will still send interexchange calls

from that subscriber to the same facilities-based carrier). The facilities-based INC uses the

carrier change request to process the change in its own system, which enables the reseller to

begin bill ing the subscriber.
facil i t ies-based INC, not the LEC. In fact, the facil i t ies-based INC would be the executing

carrier for all carrier changes in which the subscriber remains on the facilities-based INC's
network, regardless of whether the subscriber has charged 'from a switchless reseller to the

reseller's facil it ies-based INC, from the facilities-based INC to a switchless reseller of that INC's

service, or from a switchless reseller of the facilities-based INC's service to another switchless

reseller of that same INC's service.

95. Based on BellSouth's recom1nendation,'°' we clarify that a bill ing agent has no
l iabil ity under our verification rules if it is neither an executing or submitting carrier, as defined

by our rules.

Therefore, in this very limited situation, the executing carrier is the

2. Application of Verification Rules to Submitting and Executing Cam'ers

96. In the Further Notice and Order, the Commission tentatively concluded that the

297 See infra discussionon Application ofVerification Rules to Submitting and Executing Carriers.

m For a full discussion of CICs, see infra discussion 'ii Further Notice of Proposed Rulemaking, Resellers and
Clcs.

299 BellSouth Comments at 14.
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submitting carriers compliance with our verification rules would facilitate timely and accurate
execution of any carrier change, and that an executing carrier would not be required to duplicate
the carrier change verification efforts of the submitting carricr.'°° The Commission sought
comment on any specific additional or separate verification procedures that should apply to
telecommunications carriers that "execute" carrier changes, and the possible effects of such
procedures on competition and consumer protection.'°'

97. We conclude that executing carriers should not verify carrier changes prior to
executing the change.3°' We agree with several commenter that requiring such verification

and duplicative of the submitting carrier's verification"
Although executing carriers do not have verification obligations under our rules, they do have a
responsibility to ensure that subscribers' carrier changes are executed as soon arid as accurately as
possible, using the most technologically efficient means available. Executing carriers are
required to execute promptly and without any unreasonable delay'°' changes that have been
verified by the submitting carrier.'°' In other words, executing carriers may be liable for failure
to comply with our axles if their actions result in any unreasonable delay of execution of carrier
changes or in unauthorized carrier changes.'°'

would be expensive, unnecessary,

98. Some LECs believe that additional verification of carrier changes by executing
carriers would iitrther reduce the incidence of s1amming.'°' These parties state that LEC

J00 Further Notice and Order, 12 FCC Red at 10683 .

JO] ld.

:oz See Appendix A. §64.1 l00(aX2).

303 See, e,g,, Ameritech Comments at 13, BellSouth Comments at 8; MCI Comments at 6.

304 See infra discussion on Timeframe for Execution of Changes.

305 See Appendix A, §64.1 l00(aX2).

:as Sanctions imposed on executing carriers for violation of our rules may range, for example, from damages
proved in state or Commission proceedings to forfeiture penalties imposed by the Commission pursuant to

section 503(b) of the Act. See, e.g., 47 U.S.C. §§208, 503(b).

307 We incorporate into this proceeding a request from several LECs for an advisory opinion on whether a

LEC may, upon receipt of a carrier change order from an INC, independently verify the carrier change

request. See Request for Advisory Opinion Concerning LEC Customer Notification Procedures Before
Implementation ofP!C-Change Orders by Skyline Telephone Membership Corp., Yadkin Valley

Telephone Mcmbcrship Corp., and Bledsoe Telephone Cooperative, tiled July 20, 1998 (LEC Advisory
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verification has proved effective in avoiding unauthorized PlC changes which may be costly in
terms of time devoted to resolution of consumer complaints and in a loss of consumer confidence
in the LEc.3°' In contrast, several commenter state that an executing carrier could use
verification as an opportunity to delay or deny carrier changes in order to gun a competitive
advantage for itself or for affiliated carriers.'°' Although we agree that verification by executing
carriers of carrier changes could help to deter slamming, we find that permitting executing
carriers to verify independently carrier changes that have already been verified by submitting
carriers could have anticompetitive effects. We have concerns that executing carriers would have
both the incentive and ability to delay or deny carrier changes, using verification as an excuse, in
order to benefit themselves or their affiliates. Furthermore, we find that an executing carrier that
attempts to verify a carrier change request would be acting in violation of section 222(b), which
states that a carrier that "receives or obtains proprietary information &om another carrier for
purposes of providing any telecommunications service shall use such information only for such
purpose[.]""° The information contained in a submitting carrier's change request is proprietary
information because it must submit that information to the executing carrier in order to obtain
provisioning of service for a new subscriber. Therefore, pursuant to section 222(b), the
executing carrier may only use such information to provide service to the submitting carrier, i.e
changing the subscriber's carrier, arid may not attempt to verify that subscriber's decision to
change carriers

99. We also have concerns that an executing carrier's verification of an already
verified carrier change could serve as a de facto preferred carrier iieeze, even in situations in
which the subscriber has not requested such a &eeze.3" Preferred carrier 'freezes require
subscribers to contact their executing carriers to lilt such freezes before any carrier changes may
be made to their accounts. The verification of a carrier change request by an executing carrier is
similar to a preferred carrier freeze because it would require the subscriber first to coniine with
the submitting carrier that he or she wishes to make a carrier change, and then to contact the

Opinion Request)

Id

See, e.g., AT&T Comments at 2, CompTel Comments at 3, Illinois Commission Comments at 2; TRY
Comments at 9. See also, Br Parte Presentation by MCI, Oct. 16, 1998 (MCI Oct. 16, 1998 Ex Parte

Presentation)

47 u.s .c .  §222(b)

See also, injia discussion on Marketing Use of Carrier Information

We discussion on Preferred Carrier Freezes
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executing carrier to confirm that such a change was authorized. By requiring consumers to take
affirmative action in order to change their carriers, preferred carrier freezes provide consumers
with additional protection from slamming. But because preferred carrier freezes by their very
nature impose additional burdens on subscribers, &eezes should only be placed as a result of
consumer choice. The preferred carrier freeze works to prevent slamming because it gives a
consumer control over carrier changes. The imposition of an "unauthorized preferred carrier
freeze" by an executing carrier would take away control from the consumer. We therefore find
that, even where verification by an executing carrier would not result in undue delay or denial of
a carrier change, such verification is prohibited.

1 0 0 . N o t w i t h s t a n d i n g  o u r  p r o h i b i t i o n  o n  v e r i f i c a t i o n  o f  c a r r i e r  c h a n g e s  b y  e x e c u t i n g
c a r r i e r s ,  w e  f i n d  t h a t  e x e c u t i n g  c a r r i e r s  m a y  s t i l l  p r o v i d e  a  s i m i l a r  l e v e l  o f  p r o t e c t i o n  t o  t h e i r
c u s t o m e r s  i n  w a y s  t h a t  d o  n o t  r a i s e  a n t i c o m p e t i t i v e  c o n c e r n s .  E x e c u t i n g  c a r r i e r s  m a y  m a k e
p r e f e r r e d  c a r r i e r  SN e e z e s  a v a i l a b l e  f o r  s u b s c r i b e r s  w h o  h a v e  c o n c e r n s  a b o u t  s l a m m i n g .  I n  t h i s
wa y ,  t h e  su b sc r i b e r  wh o  h a s  ch o se n  t o  h a ve  a  p r e fe r r e d  ca r r i e r  f r e e ze  p la ce d  o n  h i s  o r  h e r
a c c o u n t  w i l l  b e  p r o t e c t e d  f i r m  u n a u t h o r i z e d  c h a n g e s  t o  t h e  a c c o u n t .  W e  e m p h a s i z e  t h a t  t h e
i m p o s i t i o n  o f  a  p r e f e r r e d  c a r r i e r  i i e e z e  m u s t  b e  a u t h o r i z e d  b y  t h e  c o n s u m e r  t o a n y
a n t i c o m p e t i t i v e  e f f e c t s  a n d  t o  m a i n t a i n  f l e x i b i l i t y  f o r  t h e  c o n s u m e r .  E x e c u t i n g  c a r r i e r s  a l s o  h a v e
a  v a r i e t y  o f  m e t h o d s  t o  n o t i f y  t h e i r  s u b s c r i b e r s  t h a t  t h e i r  c a r r i e r s  h a v e  c h a n g e d .  F o r  e x a m p l e ,  a s
d i s c u s s e d  i n  t h e  T r u t h - i n - B i l l i n g  N P R A L  c a r r i e r s  m a y  c h o o s e  t o i n c l u d e a  se p a r a te  se c t i o n  i n
t h e i r  s u b s c r i b e r  b i l l s  t o  h i g h l i g h t  a n y  c h a n g e s  t h a t  h a v e  o c c u r r e d  o n  a  s u b s c r i b e r ' s  a c c o u n t ,
i n c l u d i n g  c h a n g e s  t o  p r e f e r r e d  c a r r i e r s . " ' m  f r o m  s l a m m i n g . "
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F. U s e  o f  P r e f e r r e d  C a r r i e r  F r e e z e s

B a c k g r o u n d1 .

1 0 3 . . .
s h o d  a d o p t  m i e s  t o  a d d r e s s  p r e f e r r e d  c o m e r  & e e z e  p r a c t l c e s . " " "  F u r t h e r  N o t i c e  a n d Order,
Rcd at 10,6 7-89.  A prefer red car r ier  been (or  f reeze)  prevents a change in a subscriber's preferred comer

In the Further Notice and Order, the Commission sought comment on whether i t
12 FCC

6 8
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oral . that, althouglim Act nor
specifically address preferred comer Beeze practices, m We .the
Bureau Enforcement Division has previously reviewed certain preferred comer iieeze practices and found them to
be consistent with the Act and the Commission's rules and or ere. See,

the California
Public Utilities Commission, DA 96-1077, 11 FCC Red 20453 (July 3, 1996); see also Letter, Eliot _Burg Esq.,
Asst. General, of Vermont, (1995). concerns about  corner f reeze

See, e.g., Letter from Donald F. Evans,MCI
Telecommunications Corporation to John Muleta, FCC (July 31, 1996). The Commission noted, moreover,
that  MCI  f i led a Pet i t ion for  Rulemaking on Mach 18,  1997, theft the .Cotrxnéntssxon

o corner eyes or
other carrier restrictions on a consumer's ability to switc8l;i3 his of interexchange
(interLATA or intraLATA toll) and local exchange earner. m MCI Petition for Rulemaking, RM-

establish regulations govemm feared carrier freezes. Lettcr from Mark C. Rosenblum, AT&T Corp. to Regina
M. Keeney, FCC (Apr. 199g7{8'11'le Commission established a pleading cycle for comments regarding the MCI
petition. See Public Notice, DA 97-942 (rel. May 5, 1997). ggnm6n tn_respons8 two that Ptabl cluglottce are

e commission e ermine I  wa s
appropriate to consider MCI's petition in the Further Notice and Or.der and, .the98fore,
incorporated MCI's petition and al responsive pleadings Into the record of this proceeding. m

Further Notice ad Order, 12 FCC Red at 10,6 7-88.

selection unless the subscriber gives the carrier from whom the freeze was requested his or her cxpness written or
consent The Comrmssion noted neither the its rules and orders

noted also that Common Carrier

. `  ` . ¢.g., Staff Intcrpnetive Ruling Regarding
Preemptive Effect of Commission's Regulations Governing Changes of Consumers' Primary interexchange barriers
and the Communications Act of 1934, As Amended, On articu at Enforcement Action Initiated b

_ _Attorney State _ ll FCC Rod 399
solicitations have been raised "nth the Commission. Jo

l 0 n l u . l red_uesting
institute a Rulemaking to regulate the solicitation, by any comer or its agent,.

or her choice

9085 (tiled Mar. 18, 1997) (MCI Petition). AT&T has indicated that it "strongly supports" MCI's petition.to

9,

referred to as "Petition Comments" and "Petition Replies."

2. Overview and Jurisdiction

104.
we believe that, .
level of protection against

rules

. _ and beneficial
slenmlgg . create the fpotenual

anticompetitive behavior that might act negatively efforts to aster competition in all markets.
' of preferred freeze

consumer

innovative services such as preferred carrier Heeze programs.""" See,

wish utilize preferred carrier iieezes

SNET R¢ply .
wheeze prevents a change in a subscriber's preferred

We adopt rules to clarify the appropriate use of preferred carrier freezes because
although preferred carrier WHeezesoffer consumers an additional

, they also for unreasonable and

Thus, in ado t ing to govern the use. earner . mechanisms we
appropriately balance several factors, including . _grotectlon, the need to foster
competition 'm ally markets, and our desire to afford comers flexor realty m offering their customers

e.g., Ohio Commission
Comments at 12. Moreover, in so doing we facilitate customer choice of preferred carrier selections
and adopt and promote procedures that prevent fraud.

105. While we are confident that our carrier change verification rules, as modified in
this Order, will provide considerable protection for consumers against unauthorized carrier
changes, we recognize that many consumers to as an
additional level of protection against slamming.""" See. e.g.. NYSDPS Comments at 8-9; Ameritech
Petition Comments at (noting that number of Ameritech Illinois customers utilizing freezes increased from 35,000

Comments at 4. As noted in the Further Notice and
a carrier comer selection until the

gives re<*\_§sted
consent.""* See Further Notice and Order, 12 FCC Red at 10,688. e record demonstrates that LECs

preferred »
prevention unauthorized conversion of earner selectlons.""" See, e.g.,

("Bel Atlantic began offering PC freezes in ne8>onse subscribers demands protection
slamm'ulg."); SNET Comments at 6-7. It appears, base on the record that particular PC freeze administration
practices can vary widcl
require oral consent to in a f»=v=,z. (stating that GTE
complete and return special formbeone d , Ameritech Comments at 2] (stating that Ameritech offers
24 hour telephone Linc for customers to lift freeze).

not changed without his or her consent.""" See, e.g., Federal Communications Commission, Common

to 200,000 between 1993 and 1995);
Order, .
subscriber the comer &om whom the freeze was his or her written or oral

increasingly have made available carrier 'freezes to their customers as a means of
Bell Atlantic Comments

at 4 for from

between carriers (e.g., some carriers require written consent to lift a Meme while others
See, e.g., GTE Comments at 13 requires customers to
ireezz is lm¢T . . .

e Conunrssxon, .ii the past, has supported the use
of preferred carrier breezes as a means of ensuring that a subscriber's preferred comer selection is

to its
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" ° ; ° "  a n d _ _ _ (1995) (1995 Report  and
o  c o m m e n t e r s  m  t h i s  p r o c e e d i n g  a s s e r t  t h a t  t h e  u s e  o f  p r e f e r r e d  e a r n e r  f r e e z e s  c a n

Comments oz I4; AT&T Comments at 18. Our experience, thus far, has demonstrated that preventing
that

offer, at their discretion, preferred carrier freeze mechanisms that will enable subscribers to gain

106.

FCC Red at 10,688. .some instances preferred carrier freezes
l.lIlI'¢8soIl8blc

See, e.g., Michigan Public Service Commission, Sprint Communications Company, L.P.

L . . v .
Uti l i t ies, Investigation o

Presubscription Basis, Docket No . \4-  L;a l i fomia Publ ic Ut i l i t ies Commission,
4 23, See also

that administers the

to effectuate a change in corner selection will be frustrated. Observing this process, some
commenters atgw that certain preferred
unreasonable hurdle for subscribers
change."3"'
see also NAAG Comments at l l .
LECs are using deceptive preferred carrier
without their understanding, .s .

See, e.g., WorldcornPetition Comments at 5, MCI Commentsat 11, LCI Reply Comments at 8'
Other commenters,

persuaded that incentives for unreasonable

Carrier Scorecard (Fall 1996); Polity ad Rules Concerning Unauthorized Changes of Consumers' Long Distance
Carr iers, Ora¢r ,  10  Fcc  red  9560 ,  9574 ,  n .58 Order) . I n  e n d ,  t h e
m a  o n l y .
r e d u c e  s l a r n m i r r g  b y  g i v i n g  c u s t o m e r s  g r e a t e r  c o n t r o l  o v e r  t h e n  a c c o u n t s . " " " See, *=8~~ N A A G
Comments at l l ; CL Comments at 9; Texas commission Comments at 4; Ameritech Comments at 21; TE Reply

u n a u t h o r i z e d  c a r r i e r  c h a n g e s  e n h a n c e s  c o m _ H e t i t i o n  b g e f o s t c r i n g  c o n s u m e r  c o n f i d e n c e .  t h e y
c o n t r o l  t h e i r  c h o i c e  o f  s e r v i c e  p r o v i d e r s . u s ,  w e b r e v e  t h a t  i t  i s  r e a s o n a b l e  f o r  c o m e r s  t o

g r e a te r  co n t r o l  o ve r  t h e i r  ca r r i e r  se le c t i o n .

I n t h e  F u r t h e r  N o t i c e  a n d  O r d e r ,  h o w e v e r ,  g o ;  s t a t e d  t h a t p r e f e r r e d  c a r r i e r  f r e e z e s
m a y  h a v e  t h e  e f f e c t  o f  l i m i t i n g  c o m p e t i t i o n a m o n g  c o m e r s . :is See Further Notice and Order, 12

W e  s h a r e  c o m m e n t e r s '  c o n c e r n s  t h a t  i n
a r e  b e i n g g i  o r  h a v e  t h e  p o t e n t i a l  t o  b e ,  i m p l e m e n t e d  t n  a n o r  a n t i c o m p e t i t i v e
m a n n e r . m See, Ag., MCI Pet i t ion at  2-8;  Compel Comments at 8 ("In fact, the incumbent LEC's strategic
use of PC-freezes belies any claim that they are using -freezes to protect consumers from slamming."), PaOCA at
7;  RCN R8: l*y3 Comments at  7-8. I n d e e d ,  w e  n o t e  t h a t  a  n u m b e r  o f  s t a t e  c o m m i s s i o n s  h a v e
d e t e r m i n e  9
v. Ameritech Michigan,  Case No. U-11038 (Aug.  l ,  1996) ;  Publ ic Ut i l i t ies Commission of  Ohio,  Compla int  of
S rim Communications Company, P Ameritech Ohio, Case No. 96-142-TP-CSS (Feb. 20, l997g;New Jersey
B a r d  o f  P u b l i c I  lnn raL .4TA To l l Competition for Telecommunications r i ces o n  a

TXT 090388 (June 3,  1997 .
Alternative Regulatory Frameworks for  Local Exchange Carr iers, Decision 97-04-083éApr. 1 9 9 9 .
North Carol ina Commission Comments at 4;  NAAG Comments at 11. and cer tain LE s concede, 111

See, e.g., Ameritech Reply Comments at 9, USTA Comments at 7 ("USTA ages that PC freezes do have
the abil i ty to hinder competit ion i f the Commission's mies permit improper use of them."). t h a t  u n r e lated
p r e f e r r e d  c a r r i e r  h e e l s  a r e  s u s c e p t i b l e  t o  s u c h  a b u s e s .  B y .  d e M o n , c f c n c d  c o m e r e ye s
c r e a t e  a n  M d i U o M  s t e p  ( n a m e l y ,  t h a t  s u b s c r i b e r s  c o n t a c t  d i r e c t l y  t h e  L  C .
p r e f e r r e d  c a r r i e r  h m m  W O )  t h a t  cu s t o m e r s  m u s t  t a ke  b e f o r e  t h e y  a r e  a b le  t o  o b t a in  a  ch a n g e
i n  t h e i r  c a r r i e r  s e l e c t i o n . " " ' See Further Notice and Order, 12 FCC Rod at 10,688. W h e r e c u s t o m e r s
f a i l  t o  t a k e  t h e  a d d l t l o M  s t e p  o f  f i g  a  p r e f e r r e d  e a r n e r  h e e l ,  t h e i r  o m e m s e  v a l i d  a t t e m p t s

c o m e r  & e e m  p r o g r a m s  a r e  s o  o n e r o u s  a s  t o  c r e a t e  a n
a n d  s u b m i t t i n g  c a m a s  s e e k i n g  t o  p r o c e s s  a  c o m e r

p r i m a r i l y  M t e r e x c h a n g e  e a r n e r s ,  s u g g e s t  t h a t
. N e e d  m h c t m u o n  p r a c t i c e s  t o  " l o c k  u p ' 3  e m m e r ,

a s  p a r t  o f  a n  L E o n  t o  s t i f l e  c o m p e t i t i o n  i t  t h e i r  m a r k e t s .  '  m  S e e , Ag. ,
Mr Pet non Comments at 7 (citing examples of Ameritech practices m I ll inois and Michigan), TRA Comments Ar

19, see also Ohio Commission Comments at 10-12,

1 0 7 . P a r t i c u l a r l y  e v e n  t h e  m a r k e t  s t r u c t u r e  c h a n g e s  c o n t e n t  l a t e d  i n  t h e  1 9 9 6  A c t , " " "
See Joint Ex lanato statement (station that the prince al goal of the 1986 Act is to "provide for a ro-u | p ry | g u P . I P

compctttxve, deregulatory nauonaldpohcy iiamework designed to accelerate rapid private sector deployment of
advanced telecommunications an i n fo rma t ion  techno log ies  and  se rv ices  to  a l  Amer icans  by  open ing  a l l
te lecommunica t ions  marke ts  W compet i t ion") .  we  a re
p r e f e r r e d  c a r r i e r  &e e z e  p r a c t i c e s  e x i s t ,  W i t h  t h e  r e m o v a l  o f  l e g a l  a n d  r e g u l a t o r y  b a r r i e r s  t o . e n t r y ,
c o m e r s  a r e  n o w  o r  s o o n  w i l l  b e  a b l e  t o  e n t e r  e a c h  o t h e r s  m a r k e t s  a n d  p r o v i d e  v a r i o u s  s e r v i c e s  i n

See ,  ¢ .g . ,  41  u .s . c .  §§  251 -252 ,  271 .  I ncumben t  LECs have ,  o r
w i l l  h a v e  i n  t h e  f o r e s e e a b l e  f u t u r e ,  a u t h o r i z a t i o n  t o  c o m p e t e  i n  t h e  m a r k e t  f o r  m t e r L A T A

S i m i l a r l y ,  i n c umb e n t  L EC s  a r e  p mp am to face or  are f w m w mp e u u on  i n  t h e  l o c a l

e x c h a n g e  a n d  m u ' a L A T A  t o l l  m a r k e t s . G i v e n .ese u p  m a r  e t

t o  u s e s t a n d a r d s  f o r l a c i n g  a n d  r e m o v i n g i d e n t i o f  t h eP

competition with one another."""

services.
changes structure, incumbent

LECs ma¥fhave mcentxves to market preferred comer freezes a§gress1vely to tbexr customers and
dl event freezes ependmg on the

7 0
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preferred carrier breeze programs. Thus, other
preferred earner freeze semces to their customers

subscriber's canter 313m so, e.., mc! Comments oz 18;
ComnNen8\tS("lnWepasLmc6teLQCs dnot\cd\e3p|oh:otePI&¢ezn
TOPC Reply Comnrnens a 5 ate cscmar c _ _ _

most of an incumbent sltuated to adnnmster
on the LECs to oHlcr

Worldcom Comments at 9-10; Sprint Petition
), TRA_Comments at. l_8.; cf

es, it appears that, at this tune, facllxtxes
are uniquely

carriers are dependent

108. We conclude, contrary to the assertions of Bell Atlantic, that we have authority
under section 258 to address concerns about anticoznpetitive preferred carrier freeze practices for
intrastate, as well as interstate, services "'=" Ben Atlantic and NYNEX Petition Comments at 1, n.l ("The
Commission has no jurisdiction to regulate PlC freezes or other LEC practices regarding intrastate services . .
Congress, m section 258 of the Act, has Ted this Coinnussion authority to adopt veniicatton

both submission an execution of changes in a subscriber's selection of a
47 U.S.C. § 258. See supra discussion on

rules applicable to
provider of local exchange or telephone toll services """
Application of the Verification Rules to the Local Marltet See also Sprint Petition Re Ly Comments at 4
Preferred corner freezes directly impact the verification procedures which Congress instructed
the Commission to adopt because .they require subscribers to take additional
described in the Commlsslon's verification Arles to effectuate a carrier change.

lace, a submitting corner that complies with our verification rules
. order is rejected by the LEC administering the

Since comer eye mechanisms can essentially frustrate the

steps beyond those
Moreover, where

a preferred earner &eeze.1s m
may find that its othemnse valid corner chen
been program. preferred ` .
Commlssion's statutorily authorized procedures for effectuanng carrier changes, we conclude
that the Comrnxssnon has authority to set standards for the use of preferred carrier freeze
mechanisms

109. Based on this authority, we prescribe rules to ensure the fair and efficient use of
services to protect customer

correspondingly, . Specifically, m the follow1n§ sections,
that apply, on a going-forward basis, to all earners and. that provide or the nondiscriminatory
solicitation, implementation, and lifting of preferred comer freezes

preferred carrier WHeezes for intrastate and interstate
to promote competition.

choice and
we adopt rules

7 1
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Nondiscrimination and Application of Rule to All Local Exchange Carriers

We conclude,
preferred carrier wheezes shod be implemented on a nondlscrimmatory basis so that LECs do

Of use
3niq_nely positioned to

WHeezes to the customers of phew competitors. Accordingly, local

Given that LECs are
preferred comer &eezes, as described a ve, we believe that a

.TOPC Reply Commentsat 5;
including Amentcch and GTE,

affiliates, the same for PC-change freeze purposes Similarly

110. and codify in our mies implementing section 258 of the Act, that

H-eezes as a tool go gM an unreasonable competitive advanta_
o Er

incrimination requirement is necessary to prevent unreasonable practices, such as denying
` . exchange earners must make

available any preferred earner &eeze mechanism to adj subscribers, under the same terms and
conditions, regardless of the subscribers' carrier selection Be See, Appendix A, § 64.1 l90(b)
See also, e.g., MCI Petition at 9; TRA Petition Comments at 8; CompTel Petition Comments at 2, CompTe1
Comments at 9; Citizens Petition Comments at 5 We note that a number of
LECs, indicate that they already offer preferred carrier &eezes to
customers on a nondiscriminatory basis 3l3m See, ¢.g., Ameritech Reply Comments at 11; GTE Comments
at 12 ("GTE beau all carriers, including

oqexpecmhon that LECs should not be able to impose scrimmatory delays when H g
Needs We concludedabove that the nondbuimMadon requirements of sections 202(a) and 251 prohibit
executing carriers &om imposing discriminatory delays.on their com titers when execution preferred carrier
Mp3 See supra discussion on Tmeéanne for Execution of Camcr We believe at sections 202(a)
and
Since the Commission has long that incumbent LECs may have the incentive to

See, Implementation of the
NomAccowing Mfeguavé of&ctiom 271and272 of the o
arid Order ` Notice ofProposedRulemaking, FCC 96-489, CC Docket No. 96-149 (rel. Dec. 24, 1996)
("Non-Accouming gums Order"). _ _ _ _
will ensure that the same level of protection is available to subscribers

may also restrict incumbent LECs' ail_ity to use preened carrier czcs for anticompetitwc conduct
. . . . . . recognized. . 313

dxscnrmnate m the PTOVISIOD of service to their corépetrtors Eu e.g.,
mmunicaionsAct o_/1934, As Amended, First Re

we believe tarticudatmg this nondxscrimmatxon requirement

111.
apply to all local exchange carriers We neject.t11ose proposals to place additional requirements
on incumbent LECs. to the exclusion of comnetxtxve LEGs 313111
Comments at 6, CompTel Petition Comments at 6

At the same time, we conclude that our rules for preferred carrier &eezes sbould

See, e.g AT&T Petition
ere a competitive LEC offers a preferred carrier

freeze program, that cornpetxtrve LEC must comply vwth our preferred earner freeze rules, as set

provision of preferred comer to the
. In addxtron, subscnlgers of competitive LECs have the same right

to expect that preferred comer freeze programs w1l1 be nondxscrimmatory and not deceptive or
misleading, as do subscribers of incur rt LECs

s Order. This policy is appropriate because we expect that a competitive LEC may face
the same mcenuves to dlscnmlnate m the freeze semce
customers of its cornpetrtors.
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4. Solicitation and Implementation of Preferred Carrier Freezes

preferred carrier freezes 'm order to deter anticompetinve application of freeze practices and to

We share concerns of some commenters that certain carriers may solicit preferred carrier freezes

The record indicates the potent ial  for .  customer

See, e.g MCI Petition at 4, n.3; NAAG Comments Ar 12. We find that the most

a barrier to competition, is to ensure that subscribers

_ practice, carrier-provided
concemmg a preferred earner eeze program should be clear and not nuslead1nt§."""
47 U.S.C. t the tentative conclusion, m e Further Notice
and any

as set forth
f reezes should provide

112. We adopt minimum standards to govern the solicitation and implementation of

ensure that consumers are able to make more informed decisions on whether to utilize a freeze.

i n a manner that is unreasonable under the Act.3""' See, e.g., AT&T Petition Comments at 4-5; Sprint
Petition Comments at 7; TRA Comments at 23. .
confusion. It appears that many consumers are unclear about whether preferred earner freezes
are being place on their comer selections and about which services or carriers are subject in
these freezes." "' .,
effective way to ensure that preferred comer WHeezes are used todprotect consumers, rather than as

. fully in erstand the nature of the freeze,
including how to remove a Hceze if they chose to employ one. We thus conclude '88$ in order
to be a.]use and reasonable any solicitation and other '  o r a t i o n

See also
a§2018. Moreover,. we adofp

Or et , t solicitation or ggeferred comer certain basic
explanatory information to subscribers a ut the nature of the preferred carrier freeze."3"'Sae
Further Notice andOrder, 12 FCC Red at 10688. Our decision to adopt rules governing the solicitation

freezes IS
e.g,, NYSCPB

("Commission proper ... proposed riles that would limit such promotional materials.
Reply Comments at I , Comp el Comments at 9.

of preferred comer . supported ,8
commxsslons anda number of mcurnbent L Cs."3"'See,

b the vast majority of  commenter, including state
Reply Comments at 9
"); NAAG at 12; Ameritech

113. We specifically decide that, at a minimum, carriers soliciting preferred carrier
Breezes must provide: 1) an explanation, in clear and neutral languatgg, of what a preferred corner
Heeze is and what services may be subject to a preferred corner eye; 2) a description of the
specific;procedures necessary.to.l1R a preferred comer &eeze and an explanation that these steps
are in edition to the Commisslon's regular ventication mies for changing subscribers' earner
selections and that the subscriber will be unable to make a change in corner selection unless he or
she lifts the freeze; and 3) an explanation of any charges associated with the preferred `
freeze service."""

. . . comer we believe that our provide
comers with suf licientatuxg l a n c e  t o . . customers preferred
carrier freezes ii a neo manner while preserving earner flexibility in the message.""' See MCI
Comments at 17 ("Commission should consider requiring tic use of standard language ..."), NYSCPB Reply
Comments at 9; Excel Reply Comments at 4.

comer
See Appendix A, §64.1190(d)(1). We decline, at this time, to mandate specific

language to describe preferred ' Beeves because
' formulate scripts that inform

rules will
about

We carrier including
solicitation, must clear distinguish among telecommunications services subject to a freeze,

mtraLA .§.t0l1, . . . 13313 See Appendix
This rule will address concerns raised by commenters, including MCI and NAAG,

that may experience about the differences between telecommunications

also U S WEST Reply Comments at 24, .74-

only intended to authorize a i ieeze for a particular service or services.""" See,

separate
requested.'""' See Agyéendix A, § 64.1190(c). We note
many incumbent L s,
on their interLATA, ~mu8°¥A toll, and local services."""See,

114. also conclude that preferred &eeze procedures, any
1.e.,

between local, 1nterLATA toll, and international toll services. A,
§ 64.1190(¢). .

consumers _ confusion
services when employing &eezes.""" MCI Comments at 14, n.l5; NAAG Comments at 12. See

n , TRY Comments at 25-26. It will also serve to prevent
unscrupulous earners &om placing freezes on all of a subscriber's services when the subscriber

e.g., Ameritech
Petition Comments at 14; AT&T Petition Reply Comments at 7. We thus conclude that "account level"
iireezes are unacceptable and that, instead, corners must explain clearly the difference in services
and obtain authorization for each serv ice for which a preferred carrier freeze is

that a broad range of commenters, including
that customers should have the ability to place individual freezes

e.g., USTA Comments at 7, AT&T
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3. Concerns with Certain Executing Carriers

a. Interference with the Execution Process

101. The Commission sought comment 'm the Further Notice and Order on whether
ILE Cs should be subject to different requirements and prohibitions because they may have the
incentive and the ability to delay or refuse to process carrier change orders in order to avoid
losing local customers, or in order to favor an affiliated IXC."5 We find that ILE Cs may very
well have incentive to act anticompetitively, as would any carrier that executes changes for itself
or an affiliate and for competing carriers. For example, a LEC that executes changes in local
exchange service for CLECs might be tempted to delay the execution of such changes in order to
retain its local exchange customers.

102. We agree with the ILE Cs, however, that the ability of an executing carrier to act
anticompetitively by delaying execution of carrier changes is limited by several statutory
provisions in the Act."6 For example, section 251 requires 'incumbent LECs to provide facilities
and services to requesting telecommunications carriers in a nondiscriminatory manner.'" Any

Petition Reply at 7; Puerto Rico Telephone Comity Petition Reply at 4; LCI Reply Comments at 9.
unclear about

telecommunications servlccs, particularly the difference between intraLATA toll and 1nterLATA
we expect that earners can help customers to

some members of the public may stil l
While

the distinctions between different

develop a better understanding oftoll services,
these servlces.

freezes are slamming. Nor  do
"sollcltatxon" U
CBT Comments ax a. believe that the standards
guidance for consumers. At the same
would have 11s reguue LECs aHi'mnaltively to dlstri
iieeze programs, 331: See, e.g.,
We note that some LECs do not _

Comments  a t  8 ,  10 .  Shou ld  s ta tes  w lsh  to  adop t  such  requ i remen ts ,
p u r e

115. We decline those suggestions that we prohibit LECs &om taking affirmative steps
to make consumers aware of preferred earner freezes because we believe that preferred comer

a useful tool m preventing we ale
and educational materials that some commenter H93 us to adopt. m

We instead adopted herein will provide su&ic1ent
time, we decline the suggestions of tgrosetparties who

bite literature escnbmg their pre erred carrier
TOPC Reply Comments at 5; OCC Reply Comments at4;CBT Comments at9.
aflirmatrvely market their preferred carrier freeze pro s. See, e.g., SBC

we believe it is within their

draw distinctions between
See,e.g.,

314 See supra discussion on Liability of Subscribers to Carriers.

315 Further Nolte ad Order,12 FCC Red at 106M.

ms See, e.g., Ameritech Comments at 16, Bell Atlantic Comments at 6.

JIM See 47 U.S.C. §25l(cX3), (cX4); see also 47 U.S.C. §27l(cx2xBxii), (xiv); see also Application of
Ameritech Michigan Pursuan! Io section 271 of the Communications Act of 1934, as amended ro Provide
In-Region, ln!erLATA Sewzbes in Michigan, Memorandum Opinion and Order, 12FCCRcd 20543 (1997)
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carrier that unreasonably fails to execute carrier changes for itself (or an affiliate) and for
competing carriers within the same timcfranne will be in violation of the specific
nondiscrimination requirements of section 251 if it is a LEC, as well as in violation of section
20l(b)'s prohibition against unjust and unreasonable practices, and section 202(a)'s prohibition
against unjust and unreasonable discrimination?" Furthermore, any carrier that imposes
unreasonable delays in executing carrier changes, both for itself and others, will be in violation
of our verification procedures"° or acting unreasonably in violation of section 20l(b),"° even if it
is not acting in violation of a non-discrimination requirement. A party that believes that a carrier
is delaying execution of carrier changes in violation of any of these statutory or regulatory
provisions should file a complaint in the appropriate forum."' We would consider all the facts
and circumstances presented in a section 208 complaint proceeding, for example, and take
remedial action as appropriated" In this way, we require carriers to provide parity in executing
carrier changes for competitors and prompmcss in executing carrier changes generally.

b. Timeframe for Execution of Carrier Changes

103. Several commenters dm support imposing specific deadlines for execution of

carrier changes in order to prevent carriers from delaying execution. For example, commenters

suggest that carriers that execute carrier changes for themselves and for other carriers be required

to implement changes within established deadlines ranging from three to seven days."' We

decline at this time to adopt any such deadlines. We agree with many commenters that argue that

mandating a specific deadline for execution of all carrier changes could be problematic because

(provid'mg thatAmeritech must "provision[ ] resale orders within thesame averageinstallationinterval as
that achieved by its retail opelations").

311 See 47 u.s.c. §§251(¢X3), 251(¢X4), 201(b), 202(8).

319 See Appendix A, § ml 10°(=x2).

no 41 U.s.c. §201(b).

321 For example, a party may file a complaint with the appropriate state commission or with the Commission
under section 208 of the Act. See 47 U.S.C. §208.

:Hz See 47 U.S.C. §20s.

323 See, e.g., North Carolina Commission Comments at 3-4, TRA Comments at 16.

au See, e.g., Excel Comments at 5 (suggesting that carrier changes be executed within seven days), Texas
Commission Comments ate (suggesting that carrier changes be executed within three days).
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there may be many legitimate reasons for a delay in the execution of a carrier change, such as a
consumer request for a delay in implementation, or the administrative burden of processing a
large number of change orders." We do 'rind that it would not be feasible to establish a
specific deadline for execution of changes that would accommodate the needs of the wide variety
of carriers in the marketplace, including smaller carriers. Some commenter propose that we also
require a carrier that executes changes for itself and for other carriers to submit a report
comparing the execution times for changes submitted by itself or its affiliates against changes
submitted by competing carriers."' We decline to do so at this time because we conclude that
the non-discrimination requirements of sections 202(a) and 251327 already prohibit executing
carriers from imposing discriminatory delays on their competitors"

104. Although we decline to adopt specific execution timeframes for the reasons stated
above, we believe that subscribers should be informed of how long it will take for a carrier
change to become effective because they have the right to know when they will be able to use
their new service. We strongly encourage a submitting carrier to inform subscribers of the
expected timehanne for implementing the carrier change, if it is able to obtain such information
from the executing carrier. Such information lets the subscriber know what to expect and allows
the subscriber to plan his or her calling patterns accordingly. Such information also would give
carriers and subscribers alike a standard by which to determine if a delay is unreasonable.
Although we do not establish any specific standard for execution of changes in this proceeding,
we may revisit this issue in a later proceeding. In the meantime, we expect carriers to fulfill
subscriber requests as quickly as possible, using the most technologically efficient means
available to implement changes to subscribers' telecommunications services. Noncompliance
with this standard could be considered unreasonable delay.

ans See, e.g., Ameritech Reply Comments at 19; GTE Reply Comments at 19.

326 See, e.g., CompTeI Comments at 6, LCI Comments at 5, and NYSCPB Comments at21.

327 See 47 u.s.c. §§ 25ucX3), 2s1(¢X4), 202(5).

an W e note that the Commission is considering the issue of reporting requirements for certain ILEC activities
in another proceeding. See Performance Measurements and Reporting Requiriementsfor Opt-ations
Support Systems, Interconnection, ad Operator Services arid Directory Assistance, Notice of Proposed
Rulemaking, 13 FCC Red 12817 (1998); see so lrnplementaion of theL oc al Competition ProviSions in
the Telecommunications Act ofI996, First Report and Order, ll FCC Red 15499 (1996) (Local
Competition First Report and Order), motion for stay denied, l l FCC Rcd 11754 (1996), Order on
Reconsideration, 11 FCC Red 13042 (1996), Second Order on Reconsideration, 11 FCC Rcd 19738
(1996), jitrther recon. pending, appeal pending sub nom. Iowa Ufil. Ba v. FCC and consolidated cases,
No. 96-3321 et al., partial my granted pending review, 109 F.3d41s (8th Cir. 1996), order living swf in

pm (8th Cir. Nov. 1, 1996), motion to vacate stay denied, 117 S. Ct. 429 (1996).
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c. Madceting Use of Carrier Change Information

105. I n the Further Notice and Order, the Commission voiced concern that an
incumbent LEC might attempt to engage in conduct that would blur the distinction between its
role as a neuuad executing carrier and its objectives as a marketplace competitor." Specifically,
the Commission stated that an example of this type of conduct could occur if an incumbent
executing carrier sends a subscriber who has chosen a new carrier a promotional letter (finback
letter) in an attempt to change the subscriber's decision to switch to another carrier."° We
conclude that this is a valid concern and therefore find that an executing carrier may not use
information gained &om a carrier change request for any marketing purposes, including any
attempts to change a subscriber's decision to switch to another ¢2n'i€r.33l Many commenters
support this decision.'" As explained above, we find that carrier change information is carrier
proprietary informations anaL therefore, pursuant to section 222(b), the executing carrier is
prohibited Nom using such information to attempt to change the subscriber's decision to switch
to another carrier."' More specifically, section 222(b) states that "[a] telecommunications carrier
that receives or obtains proprietary information from another carrier for purposes of providing
any telecommunications service shall use such information only for such purpose, and shall not
use such information for its own marketing efforts."'" The submitting carrier's change request is
proprietary information because it must submit that information to the executing carrier in order
to obtain provisioning of service for a new subscriber. In the CPN] Order, we stated that
Congress' goal of promoting competition and preserving customer privacy would be furthered by
protecting the competitively-sensitive information of other carriers from network providers that

329 Further Notice and Order, 12 FCC Red at 10684.

330 Id.

331 See Appendix A, section 64.1 l00(aX2).

Hz See, e.g., Ameritech Reply at 17-18, MCI Connments at 7-8, Texas Commission Comments at 3.

333 See -we discussion 'm Application of Vaiticnion Rules to Submitting and Executing Carriers
(concluding ant section 222(b) prohibits an executing carrier from using carrier change information to
ver ify lnlhscr ibefsdecisiontoclhlngcelniasat iersuch chlmgehlsheel iv t t i f iedbythesubmitt ing

carrier).

an 47 U.S.C. §222(b). We note that, although section 222(b) prohibits the use of carrier change °mformation
for marketing purposes 'm this situation, the scope of section 222(b) is not limit to this particular
application and may be construed broadly to cover a variety of situations.

Jas Id .
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gain access to such information through provision of wholesale service?" Similarly, in the
situation of executing carriers and carrier change requests, section 222(b) works to prevent
anticompetitive conduct on the part of the executing carrier by prohibiting marketing use of
carrier proprietary information. The executing carrier otherwise would have no knowledge at
that time of a consumer's decision to change carriers, were it not for the executing carrier's
position as a provider of switched access services. Therefore, when an executing carrier receives
a carrier change request, section 222(b) prohibits the executing carrier from using that
information to market services to that consumer.

106. GTE and U S WEST contend that, because customer solicitations are protected by
the First Amendment, the Commission should not prohibit executing carriers from finback
solicitations as long as such solicitations are based on the executing carriers' own information, do
not interfere with execution processing, and are not made in conjunction with notification to
customers of carrier changes."" As stated above, we conclude that section 222(b) only prohibits
an executing carrier from marketing using information from a carrier change request because the
executing carrier is not using its own information, but rather the submitting carrier's proprietary
information, which GTE and U S WEST agree is a reasonable limitation. Furthermore, section
222(b) does not prohibit all finback attempts, but only those that are based on carrier proprietary
information. Finally, because our rule merely implements section 222(b), any possible First
Amendment concerns would need to be addressed to the federal courts and Congress, not the
Commission. Nonetheless, we conclude that section 222(b) and its application to this situation
are entirely lawful and do not impermissibly infringe on carriers' First Amendment rights. It is
true that the First Amendment protects commercial speech from unwarranted governmental
inu'usion.'" The government may, however, regulate commercial speech that is not misleading
or unlawful if: (1) the asserted governmental interest is substantial; (2) if the regulation directly
advances the asserted governmental interest; and (3) if the regulation is not more extensive than
is necessary to serve that interest.3" In this case, we find that prohibiting executing carriers from

336 CPN] Order, 13 FCC red oz s201.

:av GTE Reply Comments at 13;U S WEST Comments at21.

an Central Hudson Gas & Electric Corp. v. Public Service Commission of New York, 447 U.S. 557, 56 l
(1980) (CentralHudson).

339 The four-part analysis requires the following: f irst, a determination of
whether the expression is protected by the First Amendment; second, a determination of whether such
expression concerns lawful activity and is not misleading; third, a determination of whether the asserted
governmental interest is substantial; fourth, a determination of whether the regulation directly advances the
asserted govemmcnt interest and whether it is not more extensive than is necessary to serve that interest.

ld. We acknowledge that the first two parts of this test are satisfied because the commercial speech
involved is both prutated by the First Amendment and that the commercial speech involved does concern
lawful activity and is not misleading.

Central Hudson, 447 U.S. at 566.
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using canicr puoquimary information for marketing purposes in violation of section 222(b) does
not impexnnissibly infringe upon First Amendment rights

107. First, the Commission's interest in promulgating the rude is substantial. Section
222(lb) is intended to advance competition and, as part of that goal, to protect consumer choices
The Supreme Court has recognized that eliminating restraints on competition is a "substantial
government interest.""' Furthermore, the fact that the 1996 Act was enacted in order to open "all
telecommunications markets to competition""' also demonstrates that the governmental interest
in promoting competition is very substantial. In fulfilling the Congressional mandate to promote
competition in all telecommunications markets, the Commission helps to ensure that the
American public derives the full benefit of such competition by giving them the opportunity to
choose new and better products and services at aHlordable rates, and by giving effect to such
choices

108. Second, the rule directly advances the governmental interest. The mle, governed
by section 222(b), promotes competition and protects consumer choices by prohibiting executing
carriers from using information gained solely Nom the carrier change transaction to thwart
competition by using the carrier proprietary information of the submitting carrier to market the
submitting carrier's subscribers. The axle places a limited prohibition on executing carriers
because an executing carrier should be a neutral party without any interest in the choice of
carriers made by a subscriber. Because of its position as a monopoly service provider, however
it may gain access through the carrier change process to a submitting carrier's proprietary
information, i.e., that the submitting carrier needs service provisioning for a new subscriber. The
rule we adopt ensures that the executing carrier remains in its role as a neutral administrator of
carrier changes, and prevents the executing carrier from shifting into a competitive role against
the submitting carrier using carrier proprietary information

109. Third, the mle is not more extensive than is necessary to serve the governmental
intern. The rule is narrowly tailored so that it only prohibits the marketing use of carrier
proprietary information gained from the carrier change request. Accordingly, the rule would not
prohibit a general marketing scheme that may coincidentally target a subscriber who has
requested a carrier change because such activity would not entail the use of information gained
solely by a carrier from a carrier change transaction

110. Based on the above analysis, we conclude that prohibiting the use of carrier

See, Ag., Twvna' Broad Sys., Inc. v. FCC, 512 U.S. 622, 663 (1994) ("Mhe Government's interest 'm
eliminating neswaints on fair competition is days substantial, even when the individuals or entities subject
to particular regulations an engaged in expressive activity protected by the First Amendment.")

See Joint Explanatory Sraxemem at l
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proprietary information gained ham a carrier change request for marketing purposes, pursuant to
section 222(b), does not impermissibly interfere with carriers' First Amendment rights. We have
shown that the Commission's interest in promulgating this mle, to promote competition, is
substantial because competition will give the American people access to new, better, and more
affordable telecommunications services. We dm have shown that the rule directly advances the
interest of promoting competition by preventing the executing carrier from thwarting competition
by using carrier proprietary information gained from the carrier change request to interfere with
subscriber decisions. Finally, we have shown that the mle is not more extensive than necessary
to serve our interest in promoting competition because the prohibition is limited only to
marketing use of carrier proprietary information gained &on the carrier change request.

F. Use of Preferred Clrn'er Freezes

1. Background

111. I n the Further Notice and Order, the Commission sought comment on whether i t
should adopt rules to address preferred carrier freeze practices" The Commission noted that,
although neither the Act nor its rules and orders specifically address preferred carrier wheeze
practices," concerns about carrier iieeze solicitations have been raised with the Commission.'"
The Commission noted, moreover, that MCI filed a Petition for Rulemaking on March 18, 1997,
requesting that the Commission institute a Rulemaking to regulate the solicitation, by any carrier
or its agent, of carrier freezes or other carrier restrictions on a consumer's ability to switch bis or
her choice of interexchange (interLATA or intraLATA toll) and local exchange carrier." The

342 Further Notice and 0rder, 12 FCC Red at 10,687-89. A preferred carrier freeze (or iiecze) prevents a
change in a subscriber's preferred carrier selection unless the subscriber gives the carrier f rom whom the
freeze was requested bis or her express written or oral consent.

1

14: W e noted also that the Common Carrier Bureau Enforcement Division has previously reviewed certain
preferred carrier freeze practices and found tern to be consistent with the Act and the Commission's rules
and orders. See, e.g., Staff Intcrpnetivc Ruling Regarding Preemptive Effect of Commission's Regulations
Governing Changes of Consumers' Primary Interexchange Carriers and the Communications Act of 1934,
As Amended, On Particular Enforcement Action lniNared by the California Public Utilities Commission,
DA 96-1077,  l l FCC Rcd 20453 (July 3, 1996); see also Letter, Elliot Burg, ESQ-» Asst. Attorney General,
State of Vermont, ll FCC Rod 1899 (1995).

w See, e.g., Letter firm Donald F. Evans, MCI Telecommunications Corporation to John Muleta, FCC (July

31, 1996).

345 18, 1997) (MCI Petition). AT&T has indicated that itMCI Petition for Rulemaking, RM-9085 (tiled Mar.

"strongly supports" MCI's petition to establish regulations governing preferred carrier freezes. Letter from
Mark c. Rosenblum, AT&T C°*P- 1997). The Commission
established a pleading cycle for comments regarding the MCI petition. See Public Notice, DA 97-942 (rel.
May 5, 1997). Comments in response to that Public Notice are referred to as "Petition Comments" and

to Regina M. Keeney, FCC (Apr. 9,
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Commission determined that it was appropriate to consider MCI's petition in the Further Notice
and Order and, thcrefone, incorporated MCI's petition and all responsive pleadings into the
record of this proceeding

z Overview and Jurisdiction

112. We adopt rules to clarify the appropriate use of preferred carrier freezes because
we believe that, although preferred carrier Breezes offer consumers an additional and beneficial
level of protection against slamming, they dm create the potential for unreasonable and
anticompetitive behavior that might affect negatively efforts to foster competition in all markets
Thus, in adopting rules to govern the use of preferred carrier &eeze mechanisms, we

appropriately balance several factors, including consumer protection, the need to foster
competition in all markets, and our desire to afford carriers flexibility in offering their customers
innovative services such as preferred carrier freeze prograinsf" Moreover, in so doing we
facilitate customer choice of preferred carrier selections and adopt and promote procedures that
prevent 'fraud

113. While we are confident that our carrier change verification rules, as modified 'm
this Order, will provide considerable protection for consumers against unauthorized carrier
changes, we recognize that many consumers wish to utilize preferred carrier freezes as an
additional level of protection against slanlming."' As noted in the Further Notice and Order, a
carrier wheeze prevents a change in a subscriber's preferred carrier selection until the subscriber
gives the carrier from whom the Hecate was requested his or her written or oral consent."' The
record demonstrates that LECs increasingly have made available preferred carrier freezes to their
customers as a means of preventing unauthorized conversion of carrier selections."° The

Petition Replies

Fwvher NOIiC¢ and Order. 12 FCC Rnd 8 10.687-88

See, e.g., Ohio Commission Comments at 12

See, e.g., NYSDPS Comments at 8-9; Ameritech Petition Comments at 8 (noting that nmnber of Ameritech
Illinois customers utilizing freezes increased from 35,000 to 200,000 between 1993 and 1995); SNET
Reply Comments ax e

See Fw1}l¢f Notice mud Order. 12 FCC Red at 10.688

See, e.g., Bell Atlantic Comments ate ("Bell Atlantic began offering PC freezes in response to its

subscriber's demands for protection from slamming."); SNET Comments at 6-7. It appears, based on the
record, that particular PC freeze adrninismnion practices can vary widely between carriers (e.g., some
carriers require written consent to HR a freeze while others require oral consent to lift a freeze). See, e.g

GTE Corinments at 13 (stating that GTE requires customers to complete and return special form before
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Commission, in the past, has supported the use of preferred carrier freezes as a means of ensuring

that a subscriber's preferred carrier selection is not changed without his or her consent."' Indeed,

the majority of commenters in this proceeding assert that the use of preferred carrier freezes can
reduce slamming by giving customers greater control over their recounts.'" Our experience,
thus far, has demonstrated that preventing unauthorized carrier changes enhances competition by
fostering consumer confidence that they control their choice of service providers. Thus, we
believe that it is reasonable for carriers to offer, at their discretion, preferred carrier freeze
mechanisms that will enable subscribers to gain greater control over their carrier selection.

114. I n the Further Notice and Order, however, we stated that preferred carrier freezes

may have the effect of l imiting competition among carriers."' We share commenters' concerns

that in some instances preferred carrier iireezes are being, or have the potential to be,
implemented in an unreasonable or anticompetitive manner."' Indeed, we note that a number of

state commissions have determined,"' and certain LECs concede,"° that unregulated preferred
carrier freezes are susceptible to such abuses. By definition, preferred carrier freezes create an

freeze is lilied); Ameritech Comments at21 (stating that Ameritech offers 24 hour telephone l̀ me for
customers to lite inn).

351 See, e.g., Federal Communications Commission, Common Carrier Scorecard (Fall 1996); Policy and Rules
Concerning Unauthorized Changes ofConsumers'Long Distance Carriers, Report and Order, 10 FCC Rcd
9560, 9574, n.58 (1995)(1995 Report and Order).

352 See, e.g., NAAG Comments at ll; NCL Comments at 9, Texas Commission Comments at 4; Ameritech
Comments at21; GTE Reply Comments at 14; AT&T Comments at 18.

:as

ask

See Further Notice andOrder, 12 FCC Rod at 10,688.

-n-
Jim

See, e.g., MCI PetiNonat2-8; CompTel Comments at 8 ("In fact, the incumbent LEC's strategic use of PC-
heezzs belies any claim that they are \}Sing PC-heezes to protect consumers from slamming."); PaOCA at
7; RCN Reply Comments at 7-8.

:as

~h Presubscription Basis, Docket No.

See, e.g., Michigan Public Service Commission, Sprint Communications Company, LP. v. Ameritech
Michigan, Case No.U-l1038 (Aug. I , 1996); Public Utilities Commission of Ohio, Complaint ofSprinl
Communications Company, LP. v. Ameritech Ohio, CaseNo.96-142-TP-CSS (Feb.20, 1997);New Jersey
Board of Public Utilities, Investigation oflntraLA TA Toll Competition for Telecommunications Services on

TX94090388 (June 3, 1991). Cf Cadifomia Public Utilities
Commission, Alternative Regulatory Frameworks for Local Exchange Carriers, Decision 97-04-083 (Apr.
23, 1997). See also North Carolina Commission Comments at 4; NAAG Comments at 11.

356 See, e.g., Ameritech Reply Comments at 9; USTA Comments ate ("USTA agrees that PC freezes do have
the ability w hinder competition if the Commission's rules permit improper use of them.").
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additional step (namely, that subscribers contact directly the LEC that administers the preferred
carrier freeze program) that customers must take before they are able to obtain a change in their
carrier selection."' Where customers fail to take the additional step of lifting a preferred carrier
freeze, their otherwise valid attempts to e5lectuate a change in carrier selection will be iirusn-ated.
Observing this process, some commenters argue that certain preferred carrier freeze programs

are so onerous as to create an unreasonable hurdle for subscribers and submitting carriers seeking
to process a carrier change."' Other commenters, primarily interexchange carriers, suggest that
LECs are using deceptive preferred carrier freeze solicitation practices to "lock up" consumers,
without their understanding, as part of an effort to stifle competition in their rnarkets."°

115. Particularly given the market structure changes contemplated in the 1996 Act,"'0

we are persuaded that incentives for unreasonable preferred carrier freeze practices eidst. With

the removal of legal and regulatory barriers to entry, carriers are now or soon will be able to enter
each other's markets and provide various services in competition with one another."' Incumbent

LECs have, or will have in the foreseeable future, authorization to compete in the market for

interLATA services. Similarly, incumbent LECs are preparing to face or are facing competition

in the local exchange and intraLATA toll markets. Given these changes in market structure,
incumbent LECs may have incentives to market preferred carrier freezesaggressively to their
customers and to use different standards for placing and removing freezes depending on the

identity of the subscriber's carrier."2 Despite these market changes, it appears that, at this time,

facilities-based LECs - most of which are incumbent LECs -- are uniquely situated to administer

preferred carrier Been programs. Thus, other carriers are dependent on the LECs to offer

preferred carrier 'freeze services to their customers.

357 See Further Notice and Order, 12 FCC Red at 10,688.

351 See, e.g., Worldcom Petition Comments at 5; MCI Comments at ll, LCI Reply Comments at 8; see so
NAAG Commentsat 11.

*in

359 See, e.g., Sprint Petition Comments at 7 (citing examples of Ameritech practices in Illinois and Michigan);
TRA Comments at23, see also Ohio Commission Comments at 10-12.

:ea See Joint Explanatory Statement (stating that the principal goal of the 1996 Act is to "provide for a pro-
competitive, deregulatory national policy framework designed to accelerate rapidlyprivate sector
deploymentof advanced telecommunications and information technologies andservices to all Americans
by opening all telecommunicationsmarketsto competition").

w See,e.g.,47 U.S.C. §§251-252, 271.

362 See, e.g., MCI Comments at 18; Worldcom Comments at9-10; Sprint Petition Comments at 5 ("In the past,
most LECs did not actively promote PlC freezes .... "), TRA Comments at 18, cf TOPCReply
Comments at5.

8 3



Federal Communications Commission FCC 98-334

1 1 6 . W e  c o n c l u d e ,  c o n t r a r y  t o  t h e  a s s e r t i o n s  o f  Be l l  A t l a n t i c ,  t h a t  w e  h a v e  a u t h o r i t y
u n d e r  se c t i o n  2 5 8  t o  a d d r e ss  co n ce r n s  a b o u t  a n t i co m p e t i t i ve  p r e f e r r e d  ca r r i e r  f r e e ze  p r a c t i ce s  f o r
in t r as ta te ,  as  we l l as i n t e r s t a t e ,  s e r v i c e s . ' ° '  Co n g r e s s , 'm s e c t i o n  2 5 8  o f  t h e  Ac t ,  h a s  g r a n t e d  t h i s
C o m m i s s i o n  a u t h o r i t y  t o  a d o p t  v e r i f i c a t i o n  r u l e s  a p p l i c a b l e  t o  b o t h  s u b m i s s i o n  a n d  e x e c u t i o n  o f
c h a n g e s  i n  a  s u b s c r i b e r ' s  s e l e c t i o n  o f  a  p r o v i d e r  o f  l o c a l  e x c h a n g e  o r  t e l e p h o n e  t o l l  s e r v i c e s . " "
P r e f e r r e d  c a r r i e r  f r e e z e s  d i r e c t l y  i m p a c t  t h e  v e r i f i c a t i o n  p r o c e d u r e s  w h i c h  C o n g r e s s  i n s t r u c t e d
t h e  Co m m is s io n  t o  a d o p t  b e c a u s e  t h e y  r e q u i r e  s u b s c r i b e r s  t o  t a k e  a d d i t i o n a l  s t e p s  b e y o n d  t h o s e
d e s c r i b e d  i n  t h e  C o m m is s i o n ' s  v e r i f i c a t i o n  r u l e s  t o  e f f e c t u a t e  a  c a r r i e r  c h a n g e . M o r e o v e r , w h e r e
a  p r e f e r r e d  c a r r i e r  S e e n  i s  i n  p l a c e ,  a  s u b m i t t i n g  c a r r i e r  t h a t  c o m p l i e s  w i t h  o u r  v e r i f i c a t i o n  r u l e s
m a y  f i n d  t h a t  i t s  o t h e r w i s e  v a l i d  c a r r i e r  c h a n g e  o r d e r  i s  r e j e c t e d  b y  t h e  L EC  a d m i n i s t e r i n g  t h e
f r e e z e  p r o g r a m .  S i n c e  p r e f e r r e d  c a r r i e r  b e e n  m e c h a n i s m s  c a n  e s s e n t i a l l y  & u s u ' a t e  t h e
C o m m i s s i o n ' s  s t a t u t o r i l y  a u t h o r i z e d  p r o c e d u r e s  f o r  e f f e c t u a t i n g  c a r r i e r  c h a n g e s ,  w e  c o n c l u d e
t h a t  t h e  Co m m iss io n  h a s  a u t h o r i t y  t o  se t  s t a n d a r d s  f o r  t h e  u se  o f  p r e f e r r e d  ca r r i e r  f r e e ze
m e c h a n i s m s .

117. Based on this authority, we prescribe rules to ensure the fair and efficient use of
preferred carrier freezes for intrastate and interstate services to protect customer choice and,
correspondingly, to promote competition. Spccificadly, in the following sections, we adopt rules
that apply, on a going-forward basis, to all carriers and that provide for the nondiscriminatory
solicitation, implementation, and lifting of preferred carrier hfeezes.

*us

363 Bell Atlantic and NYNEX Petit ion Comments at 1, n.l ("The Commission has no jurisdiction to regulate
PlC freezes or other LEC practices regarding intrastate services . . . . " ) .

364 47 U.S.C. §258. See supra discussion on Application of the Verification Rules to the Local Market. See

also Sprint Petition Reply Comments at4.
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Nondiscrimination and Application of Rules to All Local Exchange Carriers

118. We conclude, and codify in our rules implementing section 258 of the Act, that
preferred carrier freezes should be implemented on a nondiscriminatory basis so that LECs do
not use freezes as a tool to gain an unreasonable competitive advantage. Given that LECs are
uniquely positioned to offer preferred carrier freezes, as described above, we believe that a
nondiscrimination requirement is necessary to prevent unreasonable practices, such as denying
freezes to the customers of their competitors. Accordingly, local exchange carriers must make
available any preferred carrier Heezemechanism to all subscribers, under the same terms and
conditions, regardless of the subscribers' carrier selection.'°' We note that a number of LECs
including Ameritech and GTE, indicate that they already offer preferred carrier freezes to
customers on a nondiscriminatory basis.'" Similarly, we state our expectation that LECs should
not be able to impose discriminatory delays when lifting &eezes.3°' Since the Commission has
long recognized that incumbent LECs may have the incentive to discriminate in the provision of
service to their competitors," we believe that articulating this nondiscrimination requirement
will ensure that the same level of protection is available to all subscribers

119. At the same time, we conclude that our mies for preferred carrier freezes should
apply to all local exchange carriers. We reject those proposals to place additional requirements
on incumbent LECs, to the exclusion of competitive LEc$.'°° Where a competitive LEC offers a
preferred carrier freeze program, that competitive LEC must comply with our preferred carrier
freeze mies, as set out in this Order. This policy is appropriate because we expect that a

See, Appendix A, § 64.1 l90(b). See also, e.g., MCI Petition at 9, TRA Petition Comments at 8, CompTel
Petition Comments at 2; CompTel Comments at 9; TOPC Repiy Comments at 5; Citizens Petition
Comments at 5

See, e.g., Ameritech Reply Comments at ll, GTE Comments at 12 ("GTE treats all carriers, including
affiliates, the same for PC»change Been purposes.")

We concluded above that the nondiscrimination requirements of sections 202(a) and 251 prohibit executing
carriers from imposing discriminatory delays on their competitors when executing preferred carrier
changes. See supra discussion on Timeframe for Execution of Carrier Changes. We believe that sections
202(a) and 251 may so restrict incumbent LECs' ability to use preferred carrier tweezes for
anticompetitive conduct

See, e.g., Implementation of the Non-Accounting Safeguards ofSection.v 271 and272 of the
Communications Act ofI934, As Amended, First Report and Order and Further Notice of Proposed
Rulemaking, FCC 96-489, CC Docket No. 96-149 (rel. Dec. 24, 1996) ("Non-Accounting Safeguards

See, e.g., AT&T Petition Comments at 6; CompTel Petition Comments at 6
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competitive LEC may face the same incentives to discriminate in the provision of preferred
carrier freeze service to the customers of its competitors. In addition, subscribers of competitive
LECs have the same right to expect that preferred carrier freeze programs will be
nondiscriminatory and not deceptive or misleandixng, as do subscribers of incumbent LECs

Solicitation and Implementation of Preferred Carrier Freezes

120. We adopt minimum standards to govern the solicitation and implementation of
preferred carrier freezes in order to deter anticompetitive application of freeze practices and to
ensure that consumers are able to make more informed decisions on whether to utilize a freeze
We share concerns of some commenters that certain carriers may solicit preferred carrier freezes
in a manner that is unreasonable under the Act."" The record indicates the potential for customer
confusion. It appears that many consumers are unclear about whether preferred carrier freezes
are being placed on their carrier selections and about which services or carriers are subject to
these freezes?" We and that the most effective way to ensure that preferred carrier freezes are
used to protect consumers, rather than as a barrier to competition, is to ensure that subscribers
fully understand the nature of the Heeze, including how to remove a freeze if they chose to
employ one. We thus conclude that, in order to be a just and reasonable practice, any solicitation
and other carrier-provided information concerning a preferred carrier freeze program should be
clear and not misleading?" Moreover, we adopt the tentative conclusion, as set forth in tire
Further Notice and Order, that any solicitation for preferred carrier freezes should provide
certain basic explanatory information to subscribers about the nature of the preferred carrier
freeze.'" Out' decision to adopt rules governing the solicitation of preferred carrier freezes is
supported by the vast majority of commenters, including state commissions and a number of
incumbent LECs

121. We specifically decide that, at a minimum, carriers soliciting preferred carrier
freezes must provide: 1) an explanation, in clear and neutral language, of what a preferred carrier
Beebe is and what services may be subject to a preferred carrier Heeze; 2) a description of the
specific procedures necessary to lily a preferred carrier freeze and an explanation that these steps

See, e.g., AT&T Petition Comments at 4-5, Sprint Petition Comments at 7; TRA Comments at23

See, e.g.,MCI Petition at 4, n.3; NAAG Comments ax 12

See also 47 U.S.C. §20l(b)

See Further Notice andOrder. 12 FCC Red at 10688

See, e.g., NYSCPB Reply Comments oz 9 ("Commission properly ... proposed rules that would limit such

promotional materials."); NAAG at 12; Ameritech Reply Comments at l0; CompTel Comments at 9
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are 'm addition to the Comlnission's regular verification rules for changing subscribers' carrier
selections and that the subscriber will be unable to make a change in carrier selection unless he or
she lifts the been; and 3) an explanation of any charges associated with the preferred carrier
freeze service." We decline, at this time, to mandate specific language to describe preferred
carrier freezes because we believe that our mies will provide carriers with sufficient guidance to
formulate scripts that inform customers about preferred carrier freezes in a neutral manner while
preserving caroler flexibility in the message."

122. We also conclude that preferred carrier freeze procedures, including any
solicitation, must clearly distinguish among telecommunications services subject to a freeze, i.e. ,
between local, intraLATA toll, interLATA toll, and international toll services." This mile will
address concerns raised by commenters, including MCI and NAAG, that consumers may
experience confusion about the differences between telecommunications services when
employing freezes" It will also serve to prevent unscrupulous carriers from placing freezes on
all of a subscriber's services when the subscriber only intended to authorize a freeze for a
particular service or services." We thus conclude that "account level" &eezes are unacceptable
and that, instead, carriers must explain clearly the difference in services and obtain separate
authorization for each service for which a preferred carrier freeze is requested."° We note that a
broad range of commenter, including many incumbent LECs, agree that customers should have
the ability to place individual h'eezes on their interLATA, intraLATA toll, and local services"
While some members of the public may still be unclear about the distinctions between different
telecommunications services, particularly the difference between intraLATA toll and interLATA
toll services, we expect that carriers can help customers to develop a better understanding of
these services.

375 See Appendix A, §64.1190(dx1).

376 See MCI Comments at 17 ("Commission should consider requiring the use of standard language .
NYSCPB Reply Comments at 9; Excel Reply Comments at 4.

."),

377 See Appendix A, §64.1190(¢).

371 MCI Comments at 14, n.l5, NAAG Comments at 12. See also U S WEST Reply Comments at 24, n.74,
TRA Comments at 25-26.

179 See, e.g., Ameritech Petition Comments at 14, AT&T Petition Reply Comments at 7.

s o See Appendix A, §64.1 l90(c).

311 See, e.g., USTA Comments at 7; AT&T Petition Reply at 7, Puerto Rico Telephone Company Petition
Reply ax 4; LCI Reply Comments at 9.
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123. We decline those suggestions that we prohibit LECs from taking affirmative steps
to make consumers aware of preferred carrier wheezes because we believe that preferred carrier
iireezes are a useful tool in preventing slamming. Nor do we draw distinctions between
"solicitation" and "educational materials" that some commenters urge us to adopt?" We instead
believe that the standards adopted herein will provide sufficient guidance for consumers. At the
same time, we decline the suggestions of those parties who would have us require LECs
aiiirmatively to distribute literature describing their preferred carrier freeze programs.'" Should
states wish to adopt such requirements, we believe that it is within their purview to do so.

124. We adopt our proposal to extend our carrier change verification procedures to
preferred carrier Been solicitations and note that this proposal was supported by a wide range of
carriers, state commissions, and consumer organizations.'" By requiring LECs that administer
preferred carrier iieeze programs to verify a subscriber's request to place a freeze, we expect to
reduce customer confusion about preferred carrier freezes arid to prevent fraud in their
implementation. According to a number of commenters, customer confusion over preferred
carrier freezes often results in valid carrier change orders being rejected by LECs.'" In
combination with our requirement that carriers obtain separate authorization for each
telecommunications service subject to the freeze, these verification procedures will further
ensure that subscribers understand which services will be subject to a preferred carrier freeze"
Requiring LECs that offer preferred carrier freezes to comply with the Commission's verification
mies will also minimize the risk that unscrupulous carriers might attempt to impose preferred
carrier freezes without the consent of subscribers" We find such a practice to be unreasonable

312 See, e.g., CBT Comments at 8.

al:

. '~.
~-.vu

*in

See, e,g., TOPC Reply Comments at 5, OCC Reply Comments at 4, CBT Comments at 9. We note that
some LECs do not affmnatively market their preferred carrier freeze programs. See, e.g., SBC Comments
at 8, 10.

au See Appendix A, §64.1190(dx2). See Further Notice and Order, 12 FCC Red at 10,687-89. See, e.g.,

Worldcom Comments oz 9, lntermedia Comments at 6, BellSouth Comments at 4; Texas Commission
Comments at 4; PaOCA Comments at 7.

:ms See, e.g., Sprint Petition Comments at 8 (rejection of the preferred carrier change order "may occur inks
aficr such customers have chosen to switch ... "); CompTel Petition Comments ate, MCI Comments at

14-15.

an We note that, when a subscriber seeks to place a freeze on more than one of his or her services, the

separate authorization and verification may be received and conducted during the same telephone
conversation or may be obtained 'm separate statements on the same written request for a Men.

317 See AT&T Comments at 18 ("extending the verification rules to the freeze mechanism may help to curb
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because it iiustrates consumers' choice in carriers by making it more difficult for the consumer to
switch carriers.

125. Our verification mies are designed to confirm a subscriber's wishes while
imposing the minimum necessary burden on carriers. We agree with BellSouth that applying the
Commission's verification mies to preferred carrier freezes will enable subscribers to obtain
preferred carrier iieeze protection with a minimum of effort" By adopting the same
verification procedures for both carrier changes and preferred carrier freezes, we expect that the
process of implementing preferred carrier freezes will be less confusing for subscribers and
administratively more efficient for carriers. We reject other commenter proposals, such as
AT&Ts proposal to require that LECs confirm preferred carrier freezes in writing."9 We think
that our verification rules will be adequate to ensure that subscribers' choices, whether for carrier
changes or preferred carrier freezes, are honored.

s. Procedures for Lifting Preferred Carrier Freezes

126. We conclude that LECs offering preferred carrier 6'eeze programs must make
available reasonable procedures for living preferred carrier FReezes. Based on the record before
us, we are concerned that some procedures for lifting preferred carrier freezesmay place an
unreasonable burden on subscribers who wish to change their carrier selections.'°° In addition,
and as noted above, we are concerned that consumers are not being fully informed about how
freezes work, and therefore oiien fail to appreciate the significance of implementing a freeze at
the time they make the choice. This concern is particularly acute in markets where competition
has not yet fully developed so that consumers are aware of thechoices they have or will have in
the future. We conclude that adopting baseline standards for the lifting of preferred carrier
'freezes will appropriately balance the interests of Congress in opening markets to competition by
protecting consumer choice, preventing anticompetitive practices, and providing consumers a
potentially valuable tool to protect themselves from &aid. Thus, carriers must offer subscribers
a simple; easily understandable, but secure, way of lifting preferred carrier freezes in a timely
manner. 9]

competitiveabuse of that procedure ..."), BellSouthComments at4 (ruleswill "provide some protection
againstunscrupulouscarriers thatattempt to limit competition by imposingPC freezes without the
subscriber's authorization").

m See BellSouth Comments at 4.

389 AT&T Comments at 19, n.23 .

390 See, e.g., MCI Comments at 15-17, CompTel Petition Comments at 2.

391 See, e.g., INC Long Distance Reply Comments at 5; Ameritech Reply Comments at 10; MCI Petition at 9.
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127. With these concerns for promoting customer choice 'm mind, we conclude that a
LEC apreferred carrier freezeprogram must accept the subscriber's written and
signed authorization stating an intent to lift a preferred carrier freezer" Such written
authorization - like the LOAs authorized for use in carrier changes and to place a preferred
carrier freeze - should state the subscriber's billing name and address and each telephone number
to be affected. In addition, the written authorization should state the subscriber's intent to lift the
preferred carrier freeze for the particular service in question. We think that this procedure is
clearly consistent with the purpose of the preferred carrier freeze because it permits the
subscriber to notify the LEC directly of her or his intention to lift a preferred carn'er freeze."' By
requiring LECs to accept such authorization, we ensure that subscribers will have a simple and
reliable way of lifting preferred carrier wheezes, and thus making a carrier change.

128. We similarly conclude that LECs offering preferred carrier freeze programs must
accept oral authorization 'ham the customer to remove a freeze and must permit submitting
carriers to conduct a three-way conference call with the LEC and the subscriber in order to lift a
8°eeze.'94 In this regard, we agree, for example, with the Texas Office of Public Utility Counsel
that three-way celling is an effective means of having a preferred carrier freeze lifted during an
initial conversation between a subscriber and a submitting carrier.'" Specifically, three-way
calling allows a submitting carrier to conduct a three-way conference call with the LEC
administering the freeze program while the consumer is still on the line, e.g. , during the initial
telemarketing session, so that the consumer can personally request that a particular freeze be
lifted. We are not persuaded by certain LECs' claims that three-way calling is unduly
burdensome or raises the risk of fraud."' We do not anticipate that the volume of subscribers
seeking to lift their preferred carrier freezes will be overly burdensome for these carriers'
customer support staff Further, we expect that LECs administering preferred carrier freeze
programs will be able to recover as part of the carrier change charge the cost of making such
three-way calling available?" We do believe that three-way calling will effectively prevent

392 See Appendix A, §64.1190(¢X1).

393 See, e.g.,U S WEST Reply Comments at 25, USTA Reply Comments at 5; 'INRA Comments at 3.

394 See Appendix A, §64.1190(¢Xz).

395 TOPC ReplyComments at 5. See also AT&T Petition Comments at 7; Telco Comments at 8-9; Ohio
Commission Comments at ll, Worldcom Comments at 10.

396 See, e.g., GTE Petition Comments at 5, Citizens Petition Reply at 5; Ameritech Petition Comments at 2 I .

397 Monover, we can revisit these conclusions if further experience indicates that these rules become unduly
burdensome.

90



Federal Communications Commission FCC 98-334

fraud because a three-way call establishes direct contact between the LEC and the subscriber.
We expect that the LEC administering the preferred carrier freeze program will have the
opportunity to ask reasonable questions designed to determine the identity of the subscriber
during an oral authorization, such as a three-way call, to lift a &eeze.3" Finally, the three-way
call procedure merely lifts the preferred carrier &eeze. In addition, a submitting carrier must
follow the Commission's verification rules before submitting a carrier change. For example, an
interexchange carrier wishing to submit a carrier change for a customer with a preferred carrier
wheeze would comply with our verification rules for carrier changes, perhaps by using third-party
verification, and then, if necessary, could perform a three-way cell with the LEC administering
the preferred carrier Heeze program to lift the freeze - dl before submitting its carrier change
order to the executing carrier.

129. We decline to enumerate all acceptable procedures for lifting preferred carrier
freezes. Rather, we encourage parties to develop new means of accurately confirming a
subscriber's identity and intent to lift a preferred carrier freeze, in addition to offering written and
oM authorization to lift preferred carrier freezes. Other methods should be secure, yet impose
only the minimum burdens necessary on subscribers who wish to lift a preferred carrier f`reeze."°
Thus, we do not adopt INC Long Distance's proposal to require that LECs give customers a

unique password or personal identification nurnber.'°° While some LECs may find such a
proposal useful, we need not mandate its use, given our decision to adopt the procedures for
lifting preferred carrier &eezes described above.

av

130. We agree with Ameritech and those commenters who suggest that the essence of
the preferred carrier freeze is that a subscriber must specifically communicate his or her intent to
request or lift a h'eeze."" Because our carrier change rules allow carriers to submit carrier change
requests directly to the LECs, the limitation on lifting preferred carrier freezes gives the breeze
mechanism its protective elect. We disagree with MCI that third-party verification of a carrier
change alone should be sufficient to lie a preferred carrier freeze.'°' Were we to allow third-
party verification of a carrier change to override a preferred carrier freeze, subscribers would gain
no additional protection &om the implementation of a preferred carrier Breeze. Since webelieve

)91 See AT&T Petition Reply at 5, 11.8.

:as See. e.g., Ameritech Comments at 20-21 (discussing development of 24 hour voice response unit).

400 INC Long Distance Comments at 5.

we Ameritech Reply Comments at 14. See also NYSCPB Reply Comments at 10; U S WEST Reply

Comments at 25.

an MCI Petition at 9. See also Midcom Petition Comments at 3; BCI Comments at 3.
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that subscribers should have the choice to implement additional slamming protection in the form
of preferred carrier freeze mechanisms, we do not adopt MCI's proposal

131. We expect that, in three-way calls placed to lift a preferred carrier freeze, carriers
administering &eeze programs will ask those questions necessary to ascertain the identity of the
caller and the caller's intention to viii her or his freeze, such as the caller's social security number
or date of birth. Several commenters state that when subscribers contact certain LECs to lift their
preferred carrier freezes, those LECs go further and attempt to retain customers by dissuading
them from choosing another carrier as their preferred carrier selection.'°' Indeed, SNET states
that there is no reason for incumbent LECs to treat the lifting of preferred carrier freezes "as
ministerial and not as an opportunity to market the services of its affiliates We disagree with
SNET and believe that, depending on the circumstances, such practices likely would violate our
mle. discussed above, that carriers must otTer a.nd administer preferred carrier freezes on a
nondiscriminatory basis. Indeed, we are aware of states that have made similar findings that a
carrier that is asked to lie a been should not be permitted to attempt to change the subscriber's
decision to change carriers.'°' In addition, such practices could also violate the "just and
reasonable" provisions of section 201(b).'°° Much as in the context of executing carriers and
carrier change requests, we think it is imperative to prevent anticompetitive conduct on the part
of executing carriers and carriers that administer preferred carrier wheeze programs.'°7 Carriers
that administer freeze programs otherwise would have no knowledge at that time of a consume1*s
decision to change carriers, were it not for the carrier's position as a provider of switched access
services. Therefore, LECs that receive requests to lift a preferred carrier freeze must act in a
neutral and nondiscriminatory manner. To the extent that carriers use the opportunity with the
customer to advantage themselves competitively, for example, through overt marketing, such

See, e.g., CompTel Petition Comments at 4, Sprint Comments at 34; MCI Reply Comments at 10
(indicating that LECs engage in "win back" elTorts even while panjcipating in three-way calls). But see
Bell Atlantic Reply Comments at l l ,  n .21

SNET PetitionReply Commentsat 7

Case Nos. 96-0075 and 96-0084 (rel. Apr. 3, 1996) ("[d]uring telephone calls for the purpose
See,e.g., Illinois Commerce Commission, MCI Telecommunications Corp. et d. v. Illinois Bell Telephone
Co.,Order,
of changing the customer's intraMSA PlC to another carrier, Respondent should not attempt to retain the
customer's account during the process"); Michigan Public Service Commission, Sprint Communications
Company, 1996) (concluding that "if a customer
with [a pneferrd earner freeze] calls to change providers, Ameritech Michigan shall not use that contact to
try to persuade the customer not to change providers")

LP. v. Amerireeh Michigan, Case No. U-l1038 (Aug. l ,

47 u.s.c. § zo1(b)

See supra discussion on Marketing Use of Carrier Change information
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conduct likely would be viewed as unreasonable under our mles.'°8

6. Information about Subscribers with Preferred Can'ier Freezes

132. We do not require LECs administering preferred carrier freeze programs to make
subscriber freeze information available to other carriers because we expect that, particularly in
light of our new preferred carrier freeze solicitation requirements, more subscribers should know
whether or not there is a preferred carrier Hmm in place on their carrier selection.'°° Given our
requirement that LECs make available a three-way codling mechanism to lift preferred carrier
freezes, if a subscriber is uncertain about whether a preferred carrier freeze has been imposed, the
submitting carrier may use the three-way calling mechanism to confirm the presence of a freeze.
Thus, we expect that carriers will not typically need to rely on such information to determine
whether a freeze is in place."° On the other hand, we see benefit to the consumer -- in terms of
decreased confusion and inconvenience - where carriers would be able to determine whether a
freeze is in place before or during an initial contact with a consumer. As one alternative, we
encourage LECs to consider whether preferred carrier freeze indicators might be a part of any
operational support system that is made available to new providers of local telephone service.

7. When Subscribers Change LECs

133.
tentative conclusion that LECs would automatically establish erdsting preferred earner freezes
that were implemented with the prior LEC when a subscriber switches his or her provider of
local service.'" Rather, we conclude that when a subscriber switches LECs, he or she should
request the new LEC to implement any desired preferred carrier freezes, even if the subscriber
previously had placed a freeze with the original LEC. We are persuaded by the substantial
number of LEC cornrnenters asserting that it would be technically difficult or impossible to
transfer information about existing preferred carrier freezes from the original LEC to the new

Based on the record developed on this issue, we do not adopt the Commission's

i

401 See 47 U.S.C. §§ 201, 208.

409 See MCI Petition at 8-9, INC Long Distance Reply Comments at 5. We note that at least enc incumbent
LEC makes this information avadlablc already. BellSouth Reply Comments at 7; cf Ameritech Reply
Comments at 11-12.

410 If we find that substantial impediments to the timely identification Md lifting of preferred carrier Mens
exists 'm the future, we can revisit this issue.

411 Further Notice and Order, 12 FCC Rcd at 10,689. See also OCC Comments at 3, Worldcom Comments at

10.
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LEc."2 It is our understanding that these diiiicudties are accentuated because each LEC has
different procedures for managing preferred carrier freeze mechanisms. Moreover, because our
miles will allow carriers to have different means for lifting freezes, it will be important for
subscribers ro be informed of the new LECs' procedures before deciding whether to renew a
keen. In the absence of such a requirement, we expect that LECs will develop procedures to
ensure that new subscribers are able to implement any desired preferred carrier freezes at the
time of subscription, thus avoiding potential confusion for subscribers.

8. Preferred Carrier Freezes of Local and lntraLATA Services

134. We decline the suggestion of a number of coxnmenters that we prohibit incumbent
LECs from soliciting or implementing preferred carrier freezes for local exchange or intraLATA
services until competition develops in a LEC's service area."' In so doing, however, we
recognize, as several commenters observe, that preferred carrier freezes can have a particularly
adverse impact on the development of competition in markets soon to be or newly open to
competition." These commenters in essence argue that incumbent LECs seek to use preferred
carrier freeze programs as a means to inhibit the ability or willingness of customers to switch to
the services of new entrants. We share concerns about the use of preferred carrier freeze
mechanisms for anticompetitive purposes. We concur with those commenter that assert that,
where no or little competition exists, there is no real opportunity for slamming arid the benefit to
consumers Hom the availability of freezes is significantly reduced."' Aggressive preferred
carrier freeze practices under such conditions appear unnecessary and Msc the prospect of
anticompetitive conduct."° We encourage parties to bring to our attention, or to the attention of
the appropriate state commissions, instances where it appears that the intended effect of a
carrier's freeze program is to shield that carrier's customers from any developing competition.

\ 412 See, e.g., Ameritech Comments at 23; Bell Atlantic Comments at 5, MCI Comments at 17. See also Ohio
Commission Comments at 12.

41: See, e.g., MCI Petition Reply at 3; lntermedia Comments at 7, LCI Comments at 1; Telco Comments at 7,
Excel Reply Comments at 2-3.

414 See, e.g., NAAG Comments at ll; PaOCA Comments at 7, Sprint Comments at 34.

41s See, e.g., MCI Comments at 13-14, Ohio Commission Comments at 11-12, cf USTA Reply Comments at
7. cf  BellSouth Comments at 12, n.25 (stating that it docs not offer preferred carrier freezes for choice of

local service providers whether the provider is BellSouth or a nesellcr CLEC).

416 See, e.g., Ohio Commission Comments at 11-12, LCI Comments at 2-3; Intermedia Comments at 6, TRA

Petition Comments at 2-4 (citing examples ham MCI Petition).
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135. Despite our concerns about the possible anticompetitive aspects of permitting
preferred carrier freezes of local exchange and intraLATA toll services in markets where there is
little competition for these services, we believe that it is not necessary for the Commission to
adopt a nationwide moratorium. Indeed, we remain convinced of the value of preferred carrier
freezes as an anti-slamming tool. We do not wish to limit consumer access to this consumer
protection device because we believe that promoting consumer confidence is central to the
purposes of section 258 of the Act. As with most of the other miles we adopt today, the uniform
application of the preferred carrier freeze mies to all carriers and services should heighten
consumers' understanding of their rights. We note the strong support of those consumer
advocates that state that the Commission should not delay the implementation of preferred carrier
freezes.'" We also expect that our rules governing the solicitation and implementation of
preferred carrier iieezes, as adopted herein, will reduce customer confusion and thereby reduce
the likelihood that LECs will be able to shield their customers from competition.

136. We mace clear, however, that states may adopt moratoria on the imposition or
solicitation of intrastate preferred carrier freezes if they deem such action appropriate to prevent
incumbent LECs from engaging in anticompetitive conduct. We note that a number of states
have imposed some form of moratorium on the implementation of preferred carrier freezes in
their nascent markets for local exchange and intraLATA toll services." We find that states --
based on their observation of the incidence of slamming in their regions and the development of
competition in relevant markets, and their familiarity with those particular preferred carrier
freeze mechanisms employed by LECs in their jurisdictions -- may conclude that the negative
impact of such 'freezes on the development of competition in local and intraLATA toll markets
may outweigh the benefit to consumers.

\

417 See, e.g., OCC Reply Comments ax 6 ("Customers would thus notbe ableto protect themselves against
slamming for one yearunderAT&Ts proposal."), NYSDPSComments at8-9, NCL Comments at 8.

41: See, e.g., New Jersey Board of Public Utilities, Investigation oflntraLA TA Toll Competition for
Telecommunications Services on a Presubscription Basis, Docket No. TX94090388 (June 3, 1997);
California Public Utilities Commission, Alternative Regulatory Frameworbfor Local Exchange Carriers,
Decision 97-04-083 (Apr. 23, 1997); Tex. Adm'm. Code Title 16, §23.103 (prohibiting ti'eezes for
inu'aLATA toll services until subscribers receive notice of equal access).
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9. Limitation on Freeze Mechanisms for Resold Services

137. A number of commenters indicate that preferred carrier freeze mechanisms will
not prevent all unauthorized carrier changes."° Specifically, and as described above, when a
subscriber changes to a new carrier that has the same CIC as the original carrier -- such as a
change Hom a facilities-based INC to a reseller of that facilities-based INC -- the execution of
the change order is performed by the facilities-based INC, not the subscriber's LEC."° Where
such a change is made without the subscriber's authorization, it is referred to as a "soft slam." In
a soft slam, the LEC does not make any changes in its system because it will continue to send
interexchange calls firm that subscriber to the same facilities-based INC, using the same CIC.
Since the soft-slam execution is not performed by the LEC and the LEC may not even be notified
of the change, the LEC's preferred carrier Heeze mechanism would not prevent such a change.
We seek comment in the attached Further Notice of Proposed Rulemaldng about issues
concerning resellers and CICs, including alterative methods for preventing switchless resellers
from circumventing a subscriber's preferred carrier freeze protection through soft slams."' We
encourage commenters to address these issues in detail.

Iv. FURTHER NOTICE OF PROPOSED RULEMAKING

138. The framework we have established in this Order is aimed at eliminating
slamming by attacldng the problem on several fronts, including keeping profits out of the pockets
of slamming carriers, imposing more rigorous verification procedures, and broadening the scope
of our rules to encompass all carriers. We seek additional comment on several issues that either
were not raised sufficiently in the Further Notice and Order or that require additional comment
for resolution. Specifically, we seek comment on (1) requiring unauthorized carriers to remit to
authorized carriers certain amounts in addition to the amount paid by slammed subscribers; (2)
requiring resellers to obtain their own carrier identification codes (CICs) to prevent confusion
between resellers and their underlying facilities-based carriers; (3) modifying the independent
third party verification method to ensure that this verification method will be effective in
preventing slamming; (4) clarifying the verification requirements for carrier changes made using
the Internet; (5) defining the term "subscriber" to determine which person or persons should be
authorized to make changes in the selection of a carrier for a particular account; (6) requiring
carriers to submit to the Commission reports on the number of slamming complaints received by
such carriers to den the Commission as soon as possible about carriers that practice slamming,
(7) imposing a registration requirement to ensure that only qualified entities enter the

419 See, e.g., NYSDPS at 9.; Ameritech Petition Comments at 17, U S WEST Reply Comments at ll,n.28.

410 See supra discussion on Defmiticn of "Submitting" and "Executing" Carriers.

421 See infra discussion in Further Notice of Proposed Rulemaking, Resellers and CICs.
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t e lecommunicat ions market ;  (8)  implement ing a  th i rd  par t y  admin is t ra tor  f or  execut ion o f
preferred carrier changes and preferred carrier f reezes.

A . Recovery  o f  Add i t i ona l  Am ounts  f rom  Unauthor i zed  Carr i e rs

139. As explained above,  because sect ion 258 speci f ical ly mandates that  the
unauthorized carr ier remi t  to the authorized carr ier a l l  amounts paid by the consumer,  we
conclude that  Congress intended that  the authorized carrier should be ent i t led to retain these
payments,  at  least  in the amount  that  the authorized carrier would have charged the subscriber
absent  the unauthorized change. ' "  In l ight  of  th is statutory rest r i c t ion,  we have establ i shed i n
th is Order ru les that  t reat  d i f ferent ly subscribers who discover an unauthorized change be f o re
they pay thei r b i l l s and those subscribers who do not  discover that  they have been slammed u n t i l
a. f ter they have paid thei r b i l l s .  Conversely,  the authorized carr ier receives payment  only i f  the
subscriber f i rst  pays the s lamming carr ier.  The ru les we have adopted above ref lect  our ef forts to
balance the interests of  consumers and carr iers consistent  wi th the provisions of  the statute.  We
seek further comment ,  however,  concerning possib le mechanisms that  would re l ieve the tension
between compensat ing consumers and compensat ing author ized carr iers,  whi le mainta in ing a
st rong deterrent  ef fect  against  s lamming.  We speci f i ca l l y  seek comment  on whether the
proposals d iscussed below are wi th in our jur isdict ion and consistent  w i th Congress'  intent
embodied in  Sect ion 258 of  the Act .

140. Where a subscriber bas paid charges to the unauthorized carrier,  we propose that
the authorized cal ' r ier col lect  f rom the unauthorized carr ier double the amount  of  charges paid by
the subscr iber dur ing the f i rs t  30 days af ter  the unauthor i zed change. ' "  Th is  proposal  would
enable the authorized carr ier to:  (1) provide a complete refund or credi t  to a subscriber for
charges paid af ter being slammed,  so that  the subscriber would,  in ef fect ,  be absolved for the f i rst
30 days of  slamming charges; '2 '  and (2) retain an amount  equaL to the charges incurred by the
subscriber af ter the unauthorized change,  in accordance wi th the speci f ic language of  sect ion
258(b).  For example,  i f  a  subscr iber who has been s lammed has paid the s lamming carr ier
$30.00 for charges incurred during the f i rst  30 days af ter an unauthorized change,  the s lamming
carr ier  must  pay the author ized carr ier  $60.00.  The author ized carr ier  then would g ive the
subscriber a refund or credi t  of  $30.00 and keep $30.00 for i t sel f .  I f  the subscriber has paid the
unauthorized carr ier for addi t ional  charges beyond the inst  30 days af ter the unauthorized

422 See supra discussion on Subscriber Refunds or Credits.

423 See Appendix B, §64.1 l00(c). 'This proposal would not affect the obligation of slamming carriers to remit
to authorized carriers billing and collection expenses and carrier change charges. See Appendix A, §
64.1 l70(aX2), (b).

424 See Appendix B, §64.1100(d)(1).
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change, the authorized carrier would be entitled to collect and keep that amount from the
unauthorized carrier.

141 . Where the subscriber has not paid charges to the unauthorized carrier, we propose
to permit the authorized carrier to collect from the unauthorized carrier the amount that would
have been billed to the subscriber during the first 30 days after the unauthorized change. This
proposal would enable the subscriber to be absolved of liability for the first 30 days after the
unauthorized change, as provided by the miles we adopt in this Order, and at the same time
provide for the authorized carrier to receive charges equal to the amount for which the subscriber
was absolved. For example, if a subscriber who has been slammed would have paid the
unauthorized carrier $30.00, but did not pay such charges, the unauthorized carrier must pay the
authorized carrier $30.00. Alternatively, we seek comment on whether the authorized carrier's
recovery under this Pr0p<>sa1 should equal the amount that the authorized carrier would have
billed the subscriber during that 30-day Me period absent the unauthorized change. The
audiorized carrier would then receive payments to which it would have been entitled if the
unauthorized change had not occurred. Under either approach, the slamming carrier would be
liable for charges to the authorized carrier regardless of whether the subscriber has paid the
unauthorized carrier for such charges. We note that the rules adopted in this Order require that
any charges imposed by the unauthorized carrier after the 30-day absolution period be paid by
the subscriber to the authorized carrier at the authorized carrier's rates.'2'

142. We tentatively conclude that these proposals would appropriately impose
additional penalties on slamming carriers. Moreover, by making the unauthorized carrier liable
to the authorized carrier for these additional amounts, these proposals would provide further
economic disincentive for carriers that engage in slamming and extra incentive for authorized
carriers to pursue their claims against unauthorized carriers. The effect of the first proposal,
furthermore, would be to absolve all subscribers of liability for charges incurred after being
slammed while still giving authorized carriers incentive to pursue their claims against
unauthorized carriers. Under the first proposal, even a subscriber who already has paid the
unauthorized carrier would receive the benefit of being absolved of liability for slamming
charges, thus compensating all consumers for the intrusion and inconvenience of being slammed.

143. We tentatively conclude that the Commission has the authority to penni these
additional payments by slamming carriers, based on the language of section 258, which provides
that "the remedies provided by this subsection are in addition to any other remedies available by
law.""6 The Commission has additional authority under section 20l(b) to "prescribe such Mes
and regulations as may be necessary in the public interest to carry out the provisions of [the]

425 See Appendix A, §64.1 l00(dX3).

426 Id.
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Act," as well as under section 4(i) to "perform any arid dl acts, make such mies and regulations,
and issue such orders, not inconsistent with [the] Act, as may be necessary in the execution of its
functions.""7 We tentatively conclude that permitting an authorized carrier to collect the above-
described amounts from the unauthorized carrier would help to deter slamming by making
slamming so unprofitable that carriers will cease practicing it. We seek comment on these
tentative conclusions.

B. Resellers and CICs

144. The practice of reselling telecommunications service from facilities-based carriers
to non-facilities based (switchless) carriers is a major development that has enabled many
carriers to compete effecNvely in the long distance market. Reselling has given consumers a
wider variety of services and carriers, as well as a reduction in the cost of telecommunications
service. As competition develops further, however, so does the need to ensure that consumers
are receiving accurate and sufficient information about the assortment of telecommunications
services and carriers in order to avoid consumer confusion. Confusion over carriers and the
services they provide can negate competition because confused consumers cannot make informed
choices. Further misunderstandings may arise due to the use of carrier identification codes
(CICs), which are used by LECs to identify different IXCs. Because CICs are issued by the
North American Numbering Plan Administrator (NANPA) ro facilities-based IXCs only,
switchless resellers do not have their own CICs, but rather use the CICs of their underlying
facilities-based carriers. The fact that resellers do not have their own CICs results in two
slamming-related problems: (1) the "soft slam;" and (2) the misidentiiication of a reseller as the
underlying carrier.

145. As described above, the "soft slam" occurs when a subscriber is changed, without
authorization, to a carrier that uses the same CIC as his or her authorized carrier.'" This can
occur when a subscriber is changed horn a switchless reseller to the reseller's facilities-based
INC, from the facilities-based INC to a switchless reseller of that INC's service, or from a
switchless reseller of the facilities-based INC's service to another switchless reseller of that same
INC's service. In all such cases, the subscriber's CIC remains the same even though the identity
of the carrier has changed. As explained earlier, when a subscriber changes from a facilities-
based INC to a reseller of that facilities-based INC's services, or in any situation 'm which a
subscriber changes to another carrier that has the same CIC as the previous carrier, the execution
of the change is performed by the facilities-based INC, not the LEC.'" It is the facilities-based

4:7 41 u.s.c. §§2oub), 4(i).

421 See supra discussion on Limitation on Freeze Mechanisms for Resold Services.

419 See supra discussion on Definition of "Submitting" and "Executing" Carriers.
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carrier that processes the carrier change in its system to enable the reseller to begin billing the
subscriber. The LEC does not nnakc any changes 'm its system because it will continue to send
interexchange calls from that subscriber to the same facilities-based carrier, using the same CIC.
In fact, the LEC may not even be notified of any changes.

146. The soft slam is therefore particularly problematic because it bypasses the LEC
and enables a slamming reseller to bypass a subscriber's preferred carrier freeze protection."°
Preferred carrier freeze protection, where the LEC will change a subscriber's carrier only after it
receives express written or oral consent from that subscriber to lift the freeze, will not be
triggered by a son slam. This is because the LEC is not the executing carrier and may not even
be awae of the unauthorized change. Further complications arise because the name of the
facilities-based carrier may continue to appear on tire subscriber's bill, giving tire subscriber no'
indication that his or her preferred carrier has been changed."' If the slamming reseller's retail
rates are higher than those of the carrier it replaced, however, the subscriber may become
suspicious.

147. Another problem that results from resellers using the same CICs as their
underlying facilities-based carriers is that of misidentiiication. For example, although a
consumer is subscribed to a switchless reseller, the LEC will identify the subscriber's carrier as
the facilities-based carrier because the LEC's records show that the reseller's CIC is the same as
that of the facilities-based carrier. Subscribers also may experience difficulty in detecting when
an unauthorized change has occurred. When a subscriber of a reseller receives the monthly bill
for long distance services, the identity of the carrier on the portion of the subscriber's bill that
lists the presubscribed canter may not be the reseller, but the facilities-based carrier providing
the underlying wholesale service. The identity of the reseller may, however, appear on a separate
billing page under the reseller's name, or on an aggregators billing page. Thus, if a reseller
switches a subscriber to its network without first obtaining the subscriber's permission, the
subscriber may only see the identity of the facilities-based carrier on the monthly telephone bill,
and not the identity of the reseller that committed the slamming, unless the subscriber looks for
the reseller's identity among the other pages of the telephone bill. Because the facilities-based
carrier appears on the bill, subscribers who have been slammed by the unidentified reseller
reasonably might assume that the facilities-based carrier is the culprit. Subscribers could then
bring slamming complaints against the facilities-based carriers in numerous fore, when the real
culprit is the unidentified reseller.

148. We seek comment on the issue of whether switchless resellers should be required
to have their own CICs or some other identifier that would distinguish them &om the underlying

no See supra discussion on Limitation of Freeze Mechanism for Rcsold Services.

431 See, e.g., NYSDPS Conuncnts ax 9, Ameritech Comments at 17.
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facilities-based carriers and allow the consumer to ensure that slamming has not occurred. We
seek comment on three options: 1) require each reseller to obtain a CIC; 2) require the creation
for each reseller of a "pseudo-CIC," that is, digits that would be appended to the underlying
carrier's own CIC for identification of the reseller; or 3) require underlying facilities-based
carriers to modify their systems to prevent unauthorized changes &om occurring if a subscriber
has a freeze on the account and to allow identification of resellers on the consumer's bill. We
also seek comment on other benefits, unrelated to slamming, that may result from adoption of
any of these options.

1. Background - Carrier Identification Codes

149. CICs are numeric codes that enable LECs providing interstate interexchange
access services to identify the INC that the originating caller wishes to use to transmit its
interstate call.'" LECs use the CICs to route traffic to the proper INC and to bill for the
interstate access service provided. CICs facilitate competition by enabling callers to use the
services of telecommunications service providers both by presubscription and by dialing a carrier
access code, or CAC, which incorporates that carrier's unique Feature Group D CIC.'"
Originally, CICs were unique three-digit codes OOOC), and CACs were five-digit codes
incorporating the CIC (1 OXXX). Later, when demand forecasts exceeded the number of three-
digit CICs, the Commission: (1) implemented CIC conservation measures in 1995 that stopped
assigning three-digit CICs and started assigning four-digit CICs in a seven-digit CAC format
(101>oocx),"' and (2) approved a transition period that would allow subscribers to use either
the original five-digit CACs required by the three-digit CICs, or the new seven-digit CACs
(IDIXXXX) required by the four-digit CICs.'" The transition period ended on July 1, 1998, and

432 Most access providers are ILE Cs that provide access customers with circuits that interconnect to the ALEC's

public switched telephone network. Commission rules require that "interstate access services should be
made available on a non-discriminatory basis and, as far as possible, without distinction between end user
and IC (interexchange carrier) customers." Petition of First Data Resources, Inc., Regarding the
Availabi l i ty of Feature Group B Access Service to End Users, Memorandum Opinion and Order, 1986
W 'L29l1786 (rel. May 28, 1986) at Para. 13. Typical access customers include interexchange carriers,
wireless carriers, competitive access providers, a.nd large corporate users.

433 Feature Group D access, or "equal access," is mown in the industry as "One-plus" ("l+") dialing. This
type of access allows calls to be routed directly to the caller's carrier of choice. Feature Group D access
offers features, including presubscription, not generally available through other forms of access.

134 See Letter from Kaxhlecn M.H. Wallinan, Chief Common Carrier Bureau, Federal Communications
Commission to Ron Corners, Director of NANP Administration, maxed March 17, 1995 .

435 Administration of the North American Numbering Plan, Carrier Identification Codes (CICs), Second
Report and Order, CC Docket No. 92~237,12 FCC Red 8024 (1997).
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all subscribers must now use the seven-digit CAC format."' After the Commission is satisfied
that all of the Nation's carriers have complied with the requirement to end the transition period,
we will consider making available for assignment to carriers the remainder of the approximately
10,000 CICs contained in the four-digit CIC format.

150. As noted above, CICs are also used to bill customers for the access and transport
services provided by multiple carriers. Most calls between local access and transport areas
(interLATA) involve at least two carriers: the LEC arid the INC. The LEC translates the digits
dialed by the subscriber, who uses either the presubscribed carrier (1+) or a "dial-around"
carrier,'" using a CAC. The LEC lows which carrier the subscriber chose by either accessing
the database to discover the identityof the carrier to which the subscriber is presubscribed, or by
translating the CAC dialed by the subscriber. The LEC then routes the cell to the INC chosen by
the subscriber. Carriers that share the transport of calls bill each other for the total minutes of
use incurred on their respective networks, using CICs to identify the specific carriers that
generated the calls. To obtain a CIC, however, NANPA requires carriers to first obtain Feature
Group D access &om the LECs that serve their customer bases."° The translation services
provided by the LECs are bundled together with the Feature Group D access purchased by the
INC, and are not sold separately.'3° As a result, most CIC holders are facilities-based carriers
because, unlike most resellers, they have a switch that needs to be connected with the LEC over a
Feature Group D access facility.

151. Switchless resellers make a profit by buying the facilities-based carrier's service at
a wholesale rate, and reselling it to subscribers at a retail rare. As noted above, resellers market
the telephone services provided by facilities-based carriers, but do not possess their own unique
CICs.

2 . Jurisdiction

4:6 Administration of the North American Numbering Plan, Carrier Identification Codes (CICs), Order on
Reconsideration, Order on Application for Review, and Second Further Notice ofProposed Rulemaking,
CC Docket No. 92-237, 12 FCC Red 17876 (1997). We note that 1+ dialing is not affected by transition
from the three-digit CIC, five-digit CAC format to the four-digit CIC, seven-digit CAC format.

437 A consumer "dials around" a presubscribed carrier by dialing an access code prefix (e.g., 10333 or 1-800-
877-8000 to reach Sprint, or l-800-CALL ATT to reach AT&T) in order to reach an INC to which he or
she is not presubscribed.

431 Carrier Identification Code (CIC) Assignment Guidelines 4, INC 95-0127-006, Industry Numbering

Committee (November, 1997).

439 See, e.g., The Bell Atlantic Telephone Companies, Tariff FCC No. l (June 30, 1998) and Bell South
Telecommunications, km., Tariff FCC No. l (May 27, 1998).
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152. We tentatively conclude that Conunission regulations requiring resellers to be
identified on their subscribers' monthly bills would be consistent with our authority under
sections 20l(b) and4(i). The Commission has authority under section 20l(b) to "prescribe such
rules and regulations as may be necessary in the public interest to carry out the provisions of
[the] Act," as well as under section 4(i) to "perform any and all acts, make such rules and
regulations, and issue such orders, not inconsistent with [the] Act, as may be necessary in the
execution of its functions.""° Moreover, we tentatively conclude that the plain language of
section 25l(e)(l) gives the Commission authority to promtdgate regulations of the type proposed
below for changing the North American Numbering Plan (`NANP). We also tentatively conclude
that the Commission's authority to change the NANP includes changes to such documents as the
CIC Assignment Guidelines as might be required by the Commission in this proceeding. We
request comments on these tentative conclusions.

3. Option 1: Require Resellers to Obtain Individual CICs

153. As noted above, the NANPA currently requires resellers to first obtain Feature
Group D access from a LEC before it will assign the reseller a CIC. If resellers were to obtain
CICs without Feature Group D access, resellers would not need their own physical access to the
public switched telephone network because that would be provided to them by facilities-based
carriers. Instead, resellers would need "translation" access, or the ability of the LECs to route
subscriber calls to the resellers even though the facilities used to route those calls were provided
to the reseller by the facilities-based carrier. Under the auspices of the North American
Numbering Council (NANC), the CIC Ad Hoc Working Group recommended to the NANC that
the current Feature Group D access requirement be dropped:

[a]ssignment of [Feature Group D] CICs without the need for the purchase of
[Feature Group D] trunk (i.e., "translations access") could help alleviate some
difficulties associated with resale. Specifically, translations access will facilitate
the assignment of CICs to resellers, and thereby allow easier identification of
these type service providers, enhancing the ability to resolve conflicts, including
disputes which involve slalnming."'

154. As our first option, we seek comment on requiring each reseller to obtain an
individual CIC and on any changes to the NANP that would be required to make such a

440 47 U.s.c. §§201(b), 4(i).

441 Report and Recommendation of the CIC Ad Hoc Working Group to the North American Numbering
Council (NANC) Regarding the use and Assignment of Carrier Identification Codes(CICs),February 18,
1996 at7.
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requirement effective. First, we request comment on whether we should make the purchase of
translations access by resellers mandatory in order to deter slamming. We note that if each
reseller had a unique CIC, the preferred carrier &eeze mechanism would be effective against soft
slamming because every interexchange carrier change would involve a CIC change, and
therefore trigger LEC preferred carrier freeze protection. We also ask commenting parties to
address how effective this option would be in allowing consumers and carriers to detect
slamming. Further, we seek comment on whether this option has advantages because it does not
require facilities-based carriers to modify their existing billing and collection systems and will
not cause a CIC shortage now that the Commission has ended the transition period to four-digit
CICs. We request comment on the CIC Ad Hoc Working Group's recommendation to allow
resellers to purchase translations access instead of Feature Group D trunk access. We note that
section 25l(e)(2) of the 1934 Act states: "[t]he cost of establishing telecommunications

numbering administration arrangements and number portability shall be borne by all
teleconununications carriers on a competitively neutral basis as determined by the
Commission.""2

1 5 5 . W e  r e q u e s t  a r t h e r  c o m m e n t  o n  t h i s  o p t i o n ' s  i m p a c t  o n  t h e  " c o m p e t i t i v e l y
n e u t r a l "  r e q u i r e m e n t s  o f  s e c t i o n  2 5 l ( e ) ( 2 ) , i n l i e u  o f  t h e  f a c t  t h a t  t r a n s la t i o n s  a cce ss  i s  cu r r e n t l y
b u n d l e d  t o g e t h e r  w i t h  F e a t u r e  G r o u p  D  t r u n k  a c c e s s .  S p e c i f i c a l l y ,  s h o u l d  r e s e l l e r s  p a y  t h e  f u l l
F e a t u r e  G r o u p  D  t im n k  a c c e s s  r a t e s  f o r  t r a n s la t i o n s  a c c e s s  i n  o r d e r  t o  " l e v e l  t h e  p l a y i n g  f i e l d "
w i t h  f a c i l i t i e s - b a s e d  c a r r i e r s ?  H o w  l o n g  o f  a  t r a n s i t i o n  p e r i o d  s h o u l d  w e  r e q u i r e ?  S h o u l d
r e s e l l e r s  b e  r e q u i r e d  t o  a d h e r e  t o  t h e  s a m e  C I C  As s ig n m e n t  G u id e l i n e s  a s  f a c i l i t i e s - b a s e d
c a r r i e r s ?  W h a t  w i l l  b e  t h e  e f f e c t  o n  C I C  c o n s e r v a t i o n  i f  t h e  C o m m i s s i o n  r e q u i r e s  a l l  r e s e l l e r s  t o
o b t a i n  C I C s ?  C o m m e n t i n g  p a r t i e s  a r e  e n c o u r a g e d  t o  i n c l u d e  e m p i r i c a l  i n f o r m a t i o n  w i t h  t h e i r
c o m m e n t s .

4. Option 2: Require the Use of "Pseudo-CICs" for Resellers

156. The term "pseudo-CIC" refers to the creation of a coded suffix that follows a
facilities-based carrier's CIC" A facilities-based CIC would assign a three or four-digit suffix
code to each reseller of the facilities-based can'ier that could be used to identify a particular
reseller on a consumer's bill. For example, the NANPA assigned AT&T the four-digit CIC 0288.
Under the pseudo-CIC system, resellers of AT&T's services would be assigned suffixes to 0288

beginning with 0001, assuming the pseudo-CICs are four digits. Thus, reseller "A" would be
assigned the pseudo-CIC "0288-0001 ."

44: 41 u.s.c.  §25 l (¢X2) .

44a See Policies and Rules Concerning Unauthorized Changes of Consumers' Long Distance Carriers, Notice of
Proposed Rulemaking, 9 FCC Rod 6885 (1994), BellSouth's Reply Comments at 2-4.
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157.
circuxnventing a subscriber's preferred comer freezeprotection through soft slams. As with
Option 1, if each reseller had a unique CIC, thepreferred carrier 'A~eeze mechanism woad be
more effective against slamming perpetrated by resellers because every interexchange carrier
change would involve a CIC change, and therefore nigger any LEC-provided preferred carrier
freeze protection mechanisms. We also request comment on the viability of the pseudo-CIC
option as a method to identify particular resellers of a facilities-based carrier's services so that
consumers can detect slamming if it occurs.

We seek comment on use of the pseudo-CIC to prevent switchless resellers from

158. We request comment on recovering the cost of implementing the pseudo-CIC
option, which would be borne primarily by ILE Cs and other carriers or entities that provide
billing and collection services to resellers. We request further comment on the need to
standardize pseudo-CIC assignments, particularly in cases where a reseller resells services from
multiple facilities-based carriers. Should a single pseudo-CIC suffix be used by all facilities-
based carriers to identify the same reseller, so that the 0001 suffix applies to reseller "A"
regardless of the facilities-based carrier's CIC? Should the NANPA be required to administrate
pseudo-CICs, to ensure uniformity? Finally, we request comment on the impact of pseudo-CIC
implementation on section 251(e)(2)'s requirement for competitive neutrality, when determining
the cost of its administration.

5. Option 3: Require Facilities-Based Carriers to Modify Their Systems

159. Facilities-based carriers rndntain the network systems which enable them to
execute carrier changes when a subscriber changes to a carrier whose CIC is the same as the
previous carrier. They also maintain records of telephone service sales generated by each
reseller, in order to bill resellers for the services consumed by the resellers' subscribers, or to pass
that information to the entity providing the resellers with billing and collection services. We
seek comment on imposing additional duties on facilities-based carriers to utilize their systems to
help prevent soft slams and to help subscribers identify resellers on their bills.

160. We seek comment on requiring a facilities-based carrier to modify its system to
enable it to execute preferred carrier Heeze protection only for subscribers who are presubscribed
to the services of either the facilities-based carrier or one of its switchless resellers. We propose
that LECs be required to provide to each facilities-based INC certain freeze information about
subscribers of the facilities-based carrier or subscribers of any of the facilities-based carriers'
resellers. This communication would contain information about which of those subscribers have
preferred carrier freeze protection on their accounts, as well as information about which
subscribers have lifted their freezes. Each facilities-based carrier then would have the
information necessary to enable it to reject carrier change orders, in salt slam situations, for those
subscribers who have preferred carrier freeze protection. The LEC would continue to be
responsible for accepting subscriber requests for preferred carrier tweeze protection, for
maintaining such freeze protection for the subscriber against all other unauthorized changes, and
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for lifting iree7es upon receiving notification from subscribers. We seek comment on this
proposal. We also seek comment on how frequently the facilities-based INC would need to
receive information from the LEC in order to prevent soft slams, as well as undue delays in
legitimate carrier changes. We seek comment on the burden this proposal would impose on both
facilities-based IXCs and LECs.

161. We also seek comment on whether facilities-based carriers should be required to
modify their billing records to allow identification of resellers on the consumer's bill, whether
such bill is issued from the reseller, the LEC, or a billing agent. We also seek comment on
whether, if the subscriber's carrier has been changed but the CIC remains the same, such
subscriber's bill should include information on how to contact the underlying facilities-based
carrier if the subscriber believes that an unauthorized change has occurred. This would enable
the subscriber to contact the facilities-based INC, rather than the LEC. In this particular
situation, the LEC has no ability to properly identify the carrier, nor any ability to change the
subscriber back to the properly authorized carrier, because the subscriber's CIC has not changed.
Only the facilities-based INC has the ability to perform these funcNons. We seek comment on
whether facilities-based carriers possess the information needed to distinguish resellers of their
services on subscribers' monthly telephone bills. We ask for comment on the cost and effort
associated with placing on consumers' bills information based on the reseller usage information
already maintained by facilities-based carriers. Specifically, how expensive and diiiicult would
it be for facilities-based carriers to modify their existing billing records to provide the means to
identify on the subscribers' monthly bills the specific resellers responsible for the service?
Finally, we request comment on the impact of this proposed option on section 25l(e)(2)'s
requirement for competitive neutrality, when determining the cost of its adrninisu'ation.

162. We also seek comment on any other proposals that would help to distinguish the
identities of resellers from their facilities-based carriers, both for purposes of identification on
subscriber bills and to prevent soft slams. We seek comment on additional CIC proposals, as
well as on methods that would not involve ClCs, if such proposals would attain both goals of
properly identifying resellers and preventing switchless resellers from slamming subscribers.

6. Other Potential Benefits

163. We also seek comment on other benefits unrelated to slamming remedies that may
result from the adoption of any of these options. For example, we ask commenters to describe
how the enhanced identification of resellers may flow more efficient billing or routing of calls.
In addition, we seek comment on whether such identification would promote competition by
giving greater emphasis to the identity of resellers that provide service.

c. Independent Third Party Verification

164. As noted previously, the Commission has seen many instances of abuse
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concerning our existing requirements for independent third party verification. We clarify above,
for example, that the verifier must be truly independent of both the carrier and any telemarketing
agent, that the third party verifier must not be compensated in a manner that creates incentives to
engage in deceptive veriNcatiorr practices, and most importantly, that the third party verification
must clearly and conspicuously confirm the previously obtained authorization. Several parties,
however, have requested further guidance regarding independent third party verification.'"
Based on the number and breadth of comments we received asking for clarification of the
independent third party verification option, we tentatively conclude that we should revise our
mies for independent third party verification.

165. NAAG suggests in its comments that independent third party verification should
be separated completely &om the sales transaction, so that a carrier would not be permitted to
conduct a three-way call to connect the subscriber to the third party verifier."' NAAG argues
that a verification call initiated by the carrier is not rely independent because the subscriber
would remain under the influence of the carrier's telemarketer during the verification.'" We
note, however, that using a three-way call is often the most efficient means by which to
accomplish third party verification." We seek comment on whether, if a telemarketing carrier is
present during the third patty verification, such verification can be considered "independent."

166. We seek comment on the use of automated third party verification systems, as
opposed to "live" operator verifiers. Although different automated third party verification
systems operate in various ways, such systems generally work as follows: after obtaining a
carrier change request ii'orn a subscriber through telemarketing, the telemarketing carrier sets up
a three-way call between the subscriber, the carrier, and the automated verification recording
system. The recording system then plays recorded questions and records the subscriber's answers
to those questions. Presumably the system would record both the questions asked by the system
and the answers given by the subscriber. With some systems, the telemarketing carrier remains
on the call during the verification, while in other systems the telemarketing carrier may hang up
on the call after connecting the subscriber to the third party verifier. We seek comment on
whether automated third party verification systems as described above would comply with our
rules concerning independent third party verification, as well as with the intent behind our mies
to produce evidence independent of the telemarketing carrier that a subscriber wishes to change
his or her carrier. We also note that one commenter, VoiceLog, offers an additional system

444 See, e.g., NAAG Comments at 17, Quick Response Comments at 2.

445 NAAG Comments as 17.

446 Id

447 See also, e.g., ACTA Reply Comments at 29, MCI Reply Comments at 4 , n.5.
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called a "live-scripted" version.'" In this "live-scripted" version, airer the telemarketing carrier's

representative sets up the three-way call between the subscriber, the carrier's representative, and
the automated recording system,the system begins recording, at which point the carrier's
representative asks scripted questions to coniine the necessary information about the subscriber's

account and that the subscriber wishes to change his or her carrier."° We seek comment on
whether such a "live-scripted" automated verification system would be at odds with our rules

because it permits the carrier itself, who is not an independent party located in a separate physical
location, to solicit the subscriber's confirmation. We also seek comment on the advantages and
disadvantages of using automated third party verification and live operator third party
verification. We note that some commenter argue that automated third party verification is

more economical to use than live verifiers, and that automated systems provide recordings that,

by recording the subscriber's tone of voice, may also indicate the subscriber's state of mind."°
Other commenter maintain that live verifiers are more effective than automated verifiers
because a live operator can answer questions asked by the subscriber, whereas an automated

system may only be able to record "yes" or "no" answers."' We seek comment on these

viewpoints and on any other advantages, disadvantages, or alternatives to using automated third

party verification systems.

167. We seek comment on the content of the third party verification itself For
example, should the independent third party verifier be required or permitted to provide certain
information in addition to confirming a subscriber's carrier change request? NAAG proposes
that the Commission should define the format and content of the third party verification.'"
Quick Response states that its verifiers have carrier-provided information sheets with which to
answer subscribers' questions during the verification process.'" We also seek comment on
whether independent third party verifiers should be permitted to dispense information on
preferred carrier &eeze procedures. Several commenters argue that requiring a third party
verifier to provide additional information is unnecessary, time-consuming, and would put the
third party verifier in the role of telemarketing for the carrier."' We seek comment on any

441 VoiceLog Comments at 3.

u9 Id.

450 See, e.g., TPV Services Reply Comments at 7; VoiceLog Comments at 5.

451 See Quick ResponseComments at4-6.

152 N A A G Comments at 17.

45: Quick Response Comments at 5.

454 See, e.g., ACTA Reply Comments at 28, TPV Reply Comments at 6.
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benefits that might be gained &on permitting or requiring third party verifiers to provide
additional information. We ds seek comment on whether such a requirement would
compromise the independent nature of the verification, or on whether such a requirement is
necessary. Finally, we seek comment on any other proposals that would improve the qualify of
the third party verification.

D. Carrier Changes Us°mg the Internet

168. Many carriers have begun to utilize the Internet as a marketing tool to gain new

subscribers. Consumers may log onto a carrier's website and file fonts electronically to switch

to that carrier's telecommunications service. W e recognize that using the Internet is a quick and

effic ient method of signing up new subscribers and should be made widely available. Such

availability, however, should be accompanied by measures to ensure that consumers are provided

the same safeguards to prevent slamming as we have mandated for other forms of solicitation. It

is the very ease with which a subscriber may change carriers using the Internet that also makes

the Internet fertile ground for slamming. For example, we can envision scenarios in which a

consumer who is "surfing" the Internet inadvertently signs up for a switch in long distance

service, or is misled into signing up for a contest that actually results in a switch of

telecommunications provider.

169. AS stated in this Order, all carrier changes must be confirmed in accordance with

one of the three verif ication methods in our rules: written LOA, electronic authorization, or

independent third party verification. It appears, however, that carriers have widely differing

interpretations of the applicability of the Commission's verification rules to Internet carrier

changes. For example, some carriers' websites state that the subscriber's canter change request

will be verified separately after the consumer sends, by electronic submission, the carrier change

request. Other carriers' websites indicate that verif ication will occur only if the subscriber lives

in certain specified states. Some carriers' websites do not offer electronic submission of any

fonts, stating that they cannot change any subscriber's service without that subscriber's signed

written agreement. These websites offer the subscriber the choice of downloading a paper form

or receiving the paper form in the mail, stating that the carrier will only change the subscriber's

service after the subscriber submits a signed paper form.

170. W e seek comment on whether a carrier change submitted over the Internet could

be considered a valid  LOA under our verif ication mies. W hen carriers obtain writ ten LOAs ham

subscribers, such LOAs serve as both authorization to change a subscriber's carrier and

verification of that subscriber's decision to change canters. W e seek comment on the extent to

which current carrier change requests submitted over the Internet contain adj the required

elements of a valid LOA in accordance with our rules. W e have particular concerns about how

455 See Appendix A, §64.1150.
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an Internet sign-up system satisfies the signature requirement, which is one of the most important
identification requirements of the written LOA."° The electronic forms that we have seen
generally contain a section called the "electronic signature" that serves as a substitute for the
consumer's written signature. Some electronic signatures consign of the consumer typing his or
her name into the box. Other electronic signatures consist of the consumer submitting the form
electronically to the carrier. We tentatively conclude that electronic signatures used in Internet
submissions of carrier changes would not comply with the signature requirement for LOAs. We
believe that the electronic signature fails to identify the "signer" as the actual individual whose
name has been "signed" to the Internet form. We also believe that the electronic signature fails
to identify the "signer" as an individual who is actually authorized to make telecommunications
decisions. For example, there appear to be few safeguards to prevent someone from simply
typing another person's name into the field for the electronic signature. There would be no
telltale variations in handwriting to distinguish one electronic signature from another. We seek
comment on these tentative conclusions, and seek comment generally on how carriers are dealing
with the above-identified problems or how our rules should be modified to account for these
differences

171. We also seek comment on what additional information would provide sufficient
consumer protection from an unscrupulous carrier. For example, some carriers will accept
cam'er changes using the Internet if subscribers submit their credit card numbers for billing
purposes. We seek comment on whether obtaining a subscriber's credit card number would
provide sufficient proof that a subscriber authorized a carrier change a.nd that the submitting
person is actually the subscriber. We seek comment on the extent to which a subscriber would
be protected by the consumer protection aspects that accompany the use of credit cards. We also
seek comment on whether carrier changes submitted over the Internet should require a subscriber
to include certain personal information, such as social security number or mother's malden name
to ensure that only the subscriber may change his or her own carrier. We seek comment on
whether requiring the submission of these types of information would be sufficient to prevent
slamming using the Internet, without jeopardizing the subscriber's privacy and other interests

172. To the extent that a carrier change using the Internet is not a valid LOA, then at a
minimum, a carrier using such a method of solicitation must verify in accordance with our rules
That is. the carrier must either obtain a valid written LOA, or confirm the sale with electronic

authorization or independent third party verification. We seek comment on whether additional
methods of verification might be particularly appropriate for use by carriers who solicit
subscribers over the lntcmet

173. We also have general concerns about the content of the solicitation using the
Internet. For example, some INC webpages state that in changing to that INC's long distance

See, e.g., 47 C.F.R. §64.1 l50(b) (requiring that an LOA be signed and dated by the subscriber)
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service, the consumer also agrees to change to the INC's int1raLATA toll service where
applicable. These carriers do not give consumers the option of choosing only interLATA service
by that carrier, but instead require the consumer to accept both interLATA and in1:raLATA toll
service &on that INC. We tentatively conclude that such statements would be in violation of our
rule that requires LOAs to contain separate statements regarding choices of interLATA and
intraLATA toll service.'" We seek comment on this tentative conclusion and on any other
problems that may result from carrier use of the Internet to change subscribers' carn'ers.

174. Finally, we seek comment on other uses of the Internet in the carrier change
context. For example, we seek comment on the extent to which subscribers may use the Internet
to request or lift preferred carrier iireezes. We have the same general above-mentioned concerns
about whether this method would identify the submitting party as the actual subscriber whose
service would be affected by the imposition or lifting of the preferred carrier freeze. We also
seek comment on the verification procedures that should apply. Should subscribers requesting
preferred carrier hfeezes over the Internet verify their requests in the same manner as requests
given directly by telephone to a LEC? We state above that LECs should, at a minimum, provide
subscribers with the option to lift Beans using either a written LOA or a three-way call, but that
they may offer additional options. Could LECs provide a simple and secure method for
subscribers to impose and lift their WHeezes using the Internet? We seek comment on any other
uses of the Internet that would promote efficiency and convenience for both carriers and
consumers in changing telecommunications carriers and other related activities.

E. Definition of "Subscriber"

175. Section 258 of the Act and our implementing rules require that the carrier obtain
authorization Nom a subscriber before making a switch. Neither the Act nor our rules define the
term "subscriber" for this purpose. We seek comment on how a subscriber should be defined, in
light of our goals of consumer protection and promotion of competition. SBC suggests that the
term "subscriber" should include "any person, Et, partnership, corporation, or lawful entity that
is authorized to order telecommunications services supplied by a telecommunications services
provider," so that carriers could obtain authorization from whomever at the business or residence
is authorized to make the purchasing decision."' In the 1995 Report and Order, we determined
that the only individual qualified to authorize a change in carrier selection is the "telephone line
subscriber," although we did not specifically define the term."' We believe that allowing the
named party on the bill to designate additional persons in the household to make

457 See 47 c.F.1L §64.1150(¢X4).

451 SBC Comments at 6.

459 See 1995 Report and Order, 10 FCC Red at 9564, n.l6.
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telecommunications decisions coda promote competition because carriers would be able to
solicit more than one person in a household. We also believe that consumers would find such an
arrangement convenient because it would allow more than one person to make
telecommunications decisions, while still giving the named party consol over which members of
the household may make changes to telecommunications service. A spouse named on the bill
could therefore designate the other spouse as being authorized to make decisions regarding
telecommunications service, although their minor children would not be authorized to make such
decisions.

176. On the other hand, we are concerned that adoption of such a proposal could lead
to an increase in slamming. It is unclear, for example, how a marketing carrier would know if
the person who has authorized a carrier change is in fact authorized to order telecommunications
services. We are concerned that a slamming carrier could simply submit changes requested by
unauthorized persons and claim that it thought that those persons were authorized. If the
definition of a subscriber is limited to the party named on tire bill, however, a carrier would know
conclusively that it may only submit changes authorized by persons named on the bill.
Furthermore, such a proposal presumably would require executing carriers to not only maintain
lists of persons other than the named party who are authorized to make telecommunications
decisions, but also to check each carrier change request against these lists to determine if the
person who authorized the carrier change is also authorized to make decisions. We believe that
this could be an unreasonable burden on the executing carrier.

177. We also seek comment on the current practices of carriers with regard to which
members of a household are permitted to make changes to telecommunications service. Carriers
who submit proposals should include an explanation of how their present systems operate and
the advantages and disadvantages of their proposals, as opposed to their current procedures. We
seek comment on this and other proposals to define the tern "subscriber" in order to maximize
consumer protection, provide consumer convenience, and promote competition in
telecommunications services.

F. Submission of Reports by Carriers

178. We seek comment on whether we should require each carrier to submit to the
Commission a report on the number of complaints of unauthorized changes in
telecommunications providers that are submitted to the carrier by its subscribers.'°° This concept
is based on a provision in the Senate's anti-slamming bilL'°' We believe that a r¢p<>11ins
requirement could serve to alert the Commission 8 soon as possible about carriers that practice

460 See Appendix B, §64.1 loom.

461 See s. 1618, 105th Cong., 2nd Sass. (1998).
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slamming. Because most subscribers initially complain about slamming to their local exchange
or long distance carriers, the Commission may not learn of a carrier's slamming practices until a
subscriber has been unable to resolve the matter and then files a consumer complaint with the
Commission. Early warning about slamming carriers will enable the Commission to take
investigative action, where warranted, to stop slamming as soon as possible. We seek comment
on the potential benefits of this reporting requirement and on whether such benefits outweigh the
burdens on carriers. If the Commission were to adopt a reporting requirement, we seek comment
on the iiequency of tiling such a report.

G. Registration Requirement

179. We seek comment on whether the Commission should impose a registration
requirement on carriers who wish to provide interstate telecommunications service. Such a
registration requirement could help to prevent entry into the telecommunications marketplace by
entities that are either unqualified or that have the intent to commit fraud."2 We propose that any
telecommunications carrier that provides or seeks to provide interstate telecommunications
service should register with the Commission."' We seek comment on the information that the
registration should contain. We propose that the registration should contain, at a minimum, the
carrier's business name(s); the names and addresses of all officers and principals; verification that
such officers and principals have no prior history of committing fraud; and verification of the
financial viability of the carrier. To the extent that the Commission already possesses some of
this information, we seek comment on whether the Commission should consolidate the collection
of the above-described information with other existing collection mechanisms, in order to lessen
the burden on carriers.'°' We do not wish to impose any unnecessary barriers on entities seeking

462 For example, we have experienced difficulty in tracking down certain switchless resellers. Because they
resell the service of facilities-based carriers and do not require large amounts of capital, switchless resellers
are extremely portable businesses. 'Hris portability enables unscrupulous entities to enter a market 5
resellers to commit fraud and disappear at the first sign of trouble, only to reappear in another state under a
different business name. Kr conducting our investigations of slamming carriers, we often encounter this
exact problem when attempting to serve process on entities that have deserted their business address
locations.

463 See Appendix B, §64.1195.

464 For example, section l.47(h) of the Commission's axles requires common carriers to designate an agent in
the District of Columbia for service of process. 47 C.F.R. § l.47(h). Among other things, this designation
includes the carrier's name, business address and telephone number. Id. Also, the Commission receives
certain carrier information that is compiled from worksheets carriers use to calculate their contributions to
fund interstate telecommunications relay service (TRS), federal universal service support mechanisms, the
cost recovery mechanism for die North American Numbering Plan administration, and the cost recovery
mechanism for the shared costs of long-term local number portability. The Commission has issued a
Notice of Proposed Rulemaking proposing to simplify the Commission's tiling requirements for these
purposes. 1998 Bienmhl Regulatory Review - Streamlined Contributor Reporting Requirements
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to enter the telecommunications market, but we believe that requiring carriers to register with the
Commission will prevent entities with a history of fraud from offering telecommunications
services. It do will provide the Commission with accurate information as to the identity of all
entities that are providing telecommunications services, as well as provide a means of tracing
and contacting these entities."' We tentatively propose that this registration requirement apply
not just to new entrants but to all entities that offer telecommunications services. We also seek
comment on the Commission's jurisdiction to require carriers to file a registration in order to
provide interstate telecommunications service.

180. We tentatively conclude that the Commission should revoke or suspend, after
appropriate notice and opportunity to respond, the operating authority of those carriers that fail to
tile a registration or that provide false or misleading information in their registration. Many
states have authority to revoke carriers' operating licenses with regard to the provision of
intrastate services. These states' revocation Powers are limited to prohibiting carriers from
operating within one state, which permits unscrupulous ca.rriers to move to a different state to
offer service. The revocation power proposed herein would enable the Commission to prevent an
unscrupulous interstate interexchange carrier from operating nationwide. We seek comment on
whether such penalty is appropriate in these situations, M well as in situations where the
Commission finds that the provision of telecommurtications service by a particular carrier would
be contrary to the public interest.

181. We ds) tentatively conclude that a carrier has an affirmative duty to ascertain
weedier another canter has filed a registration with the Commission prior to offering service to
that carrier. For example, we believe that a facilities-based carrier should verify that a switchless
reseller has registered with the Commission before agreeing to sell service to that entity. This
would further check the ability of unscrupulous canters to enter the marketplace. If we were to
adopt this requirement, we would certainly facilitate the ability of a carrier to check the
registration status of another carrier.'°° We seek comment on what penalty the Commission

Associated with Administration of Telecommunications Relay Services, North American Numbering Plan,
Local Number Portability, and Universal Service Support Mechanisms, Notice of Proposed Rulemaking
and Notice of Inquiry, FCC 98-233, CC Docket 98-171 (rel. Scot. 25, 1998).

465 This proposal would help to address slamming concerns raised by the General Accounting Office (GAO) in
its Report on Telephone Slamming and its Harmful Effects. General Accounting Office,

Telecommunications, Telephone Slarnniing and Its Harmful Effects (1998) (GAO Report). In this rcpon,
die GAO stated that the Commission did not have any practice in place to "help ensure that applicants who

become long-distance providers, or other common carriers, have satisfactory records of integrity and

business ethics." GAO Report at 5.

466 For example, the Commission could publish a list, to be updated &equently, of carr iers that have f i led
registrations.
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should impose on carriers that fail to determine the registration status of other carriers before
providing them with service. We believe that the penalty should not be as severeas the penalty
to be imposed on carriers that fail to tile valid registrations. We tentatively conclude that these
penalties will protect consumers by ensuring that unqualified and unscrupulous carriers do not
profit from the provision of telecommunications services. We seek comment on whether the
consumer benefits of these proposals would outweigh the burden on carriers of filing
registrations. We seek comment on these proposals and on other proposals that would prevent
carriers that have a history of fraud or are otherwise unqualified from providing
telecommunications services.

H. Third Party Administrator for Preferred Can'ier Changes and Preferred Carrier
Freezes

182. We seek further comment on the implementation by the industry of a
comprehensive system in which an independent third party would administer carrier changes,
verification, and preferred carrier WHeezes,as well as the dispute resolution functions mentioned
above."7 In the Further Notice and Order the Commission sought comment on the use of an
independent third party to execute carrier changes neutrally in order to reduce carrier change
disputes that might arise if lLECs continue to execute changes.'" Many commenters responded
in support of an independent third party administrator for carrier changes and even verification
because such a party would have incentive to administer carrier changes in a neutral and accurate
manner."" Although we agree that many of the commenters' contentions have merit, we
conclude that the record before us is not fully developed to support the creation of a new and
independent agent to handle execution functions at this time."° Therefore we seek further
comment on the development and implementation of a third party administrator for these
functions. We note that any industry-supported neutral party must administer carrier change
functions in accordance with the Commission's mies and seek comment on how to ensure that

467 See supra discussion on Third Party Administrator for Dispute Resolution.

461 Further Notice and Order, 12 FCC Rod at 10644. Some carriers an concerned that as the competitive
marketplace changes, LECs may have a conflict of Mama between their Mic as LEC and their role as an

atiiliate of an interexchange competitor. See, e.g., Letter from Brace K. Cox, AT&T, to John Muleta,
Federal Communications Commission (Sept. 27, 1996). AT&T suggests that "to avoid the inherent
conflict of interest between competing carriers, serious consideration should be given to establishing
procedures under which neutral third parties administer PlC protection." Id

489 See, e.g., CompTel Comments at 7; CWI Comments at 4; INC Long Distance Reply Comments at 3; LCI
Comments at 4; MCI Comments at 25, Sprint Comments at 19.

470 See W orldCom Comments ax 16 (stating that the Commission should establish a separate Rulemaking to
address the issue of an independent third party administrator).
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the 'mdustly's implementation of such a neutral third party for these functions would be
consistent with the Commission's mies, policies, and practices.

183. An independent third party with broader responsibilities, such as administration of
carrier changes, verification, and preferred carrier freezes, may be useful in addressing concerns
raised by the commenters about potential anticompetitive practices in this area. Although we
have concluded that the ability of the LECs to act anticornpetitively while executing carrier
changes is limited,'" we find that the concept of an independent third party for administration of
carrier changes and preferred carrier WHeezes is potentially viable. Most of the commenter who
support such a system, however, are not specific about how such a system might work, nor do
they offer concrete proposals for funding such an administrative scheme."' These comments fail
to provide sufficient detail about the actual implementation and funding for a third party
admin i s t r at or  s ys t em nec es s ar y f or  t . he C ommis s ion  t o mandat e at  t h i s  t ime.  F u r t her mor e,  t he

commenters were unable to come to a consensus as to the actual duties of the independent third
party administrator. Several carriers state that the third party administrator would need electronic
interconnections with every carrier to be able to receive and process carrier changes and
preferred carrier freezes."° On the other hand, IRA suggests that the third party administrator
should only monitor compliance and document execution of carrier changes and preferred carrier
freezes, but that it should not actually execute carrier changes and preferred carrier freezes."
We seek comment on concrete suggestions for the implementation of a third party administrator
that are workable and cost-effective. Proposals for such third party administration should include
specific and detailed information regarding the cost of setting up such a system.

w. CONCLUSION

184. In this Order, we adopt mies to implement Section 258, which prohibits all
telecommunications carriers from making changes to subscribers' preferred carrier selections
except in accordance with our verification procedures. We adopt rules to remove the economic
incentive to slam by generally absolving consumers of liability for slammed charges for 30 days
after an unauthorized change, subject to a 90-day stay of such liability rules. We strengthen our
verification rules by eliminating the welcome package as a verification option and by applying
our rules to carrier changes resulting firm consumer-initiated cells to carriers. We also broaden
the application of our verification procedures to all telecommunications carriers, excluding

471 See supra discussion on Concerns with Executing Carriers.

472 See, e.g., LCI Comments at 4-5; Sprint Comments at 19.

47:3 See, e.g., Bell Atlantic Reply Comments at 6; MCI Comments at 16.

474 TRA Reply Comments at 13.
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CMRS carriers at this time,"5 in order to prevent slamming in dl telecommunications markets,
including local exchange, intraLATA, and `mterLATA services. Finally, we adopt rules to
regulate the preferred carrier freeze process to ensure that it will protect consumers from
slamming without preventing them iiorn changing carriers when they wish to do so. We
conclude that the mies we adopt in this Order will both safeguard consumer choice and promote
competition in the local exchange, intraLATA, and interLATA telecommunications markets. In
the Further Notice of Proposed Rulemaking portion of this Order, we seek comment on several
proposals to further strengthen our slamming mies, includkrg a proposal to require unauthorized
carriers to remit to authorized carriers certain amounts in addition to the amount paid by
slammed subscribers, as well as proposals for preventing the confusion and slamming that results
from resellers using the same CICs as their facilities-based carriers.

VI. PROCEDURAL MATTERS

A. Final Regulatory Flexibility Analysis

185. As required by the Regdatory Flexibility Act (RFA),"' an Initial Regulatory
Flendbility Analysis (IRFA) was incorporated 'm the Further Notice of Proposed Rule Making
and Memorandum Opinion and Order on Reconsideration (Further Notice and Order) in Policies
and Rules Concerning UnauthorizedChanges of Consumers' Long Distance Carrier.""'mment on

41s See supra discussion on Application of the VerificationRules to All Telecommunications Carriers.

176 See 5 U.S.C. §603. The RFA, see 5 U.S.C. §601 et. seq., has been amendedby the Contract With
America AdvancementAct of 1996, Pub. L.No. 104-121, 110 Stat. 847 (1996) (CWAAA). Title ll of the
CWAAA is the SmallBusiness Regulatory EnforcementFairness Act of 1996 (SBREFA).

4'n

w spates mustpursue private settlement negotiations prior to tiling a formal complaint with the Commission."""'
See 4 CAR. l.72l(aX8). As we stated in the IRFA o the Further notice and Order, we believe that

the adoption of such a repute mechanism will lessen the economic impact of a dispute on small entities.

6. Federal Rules that May Overlap, Duplicate, or CouHict with the Proposed Rules

186. None.

C. Initial Paperwork Reduction Act of 1995 Analysis

187. The Further Notice of Proposed Rulcmdci portion of this Order contains either a proposed or
modified information collection. As part o its continuing e on to neducetgaperwork burdens, we invite the general
public and the Office of Maxdgement and Budget (OMB§to comment on e information collections contained 'm
the Further Notice of pf8p° Rulemaking portion of this Order, as required by the Paperwork Reduction Act of
1995, Pub. L. No. 104-1 . Public and agency comments are due at die same time as other comments on the Further
Notice of Proposed Rulemaking; OMB comments are due 60 days from date of publication of this Order in tltc
Federal Register. Comments s auld address: (a) whether the proposed collection of information is necessary for
the proper performance of the functions of the Commission, including whether the information shall have practical
utility, (b) the accuracy of the Commission's burden estimates; (c) ways to enhance the quality, utility, an clarity of
the information collected; and (d) ways to minimize the burden of the collection of information on the respondents,
including the use of automated collection techniques or other forms of information technology.
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D . Final Paperwork Reduction Act of 1995 Analysis

188. The decision herein has been analyzed with respect to the Paperwork Reduction Act of 1995, Pub.
and the Office of Management and Budge;*lOMB) has approved some of its requirements in  OMB No.

Some of the proposals have been modlfi or added, however, and therefore some of the information
collection requirements in this item are contingent upon approval by the OMB.

L. 104-13,
3060-0787.

E . Ex Pam Presentations

189. This matter shall be treated as a "permit-but-disclose" proceeding 'm accordance with the
Commission's a par te rules. '" '" See Amendment ¢J47 C A R I. 1200 et ==3- Concerninélix Parte Presentations
in Commission Proceedings, Report and Order, 12 F C Rcd 7348, 7356-57, 7 éatting 47 .F R. l . l 2 0 4 ( b X l ) )
(1997). Persons making oral Ar pane presentations are remaded that remora. '
must contain summaries of the substance of the gnesentations and not merely a listing of the su
More than a one or two sentence description of e views and arguments presented is generally required.'"'"

See 47 C.F.R. l.l206(bX2), as revised.

c o
summarizin§.the presentations

sects discussed.

F . Petitions for Reconsideration

190. Parties must tile any petitions for reconsideration of this Order within thirty days from publication
in the Federal Register. Parties may ile oppositions to the petitions for reconsideration pursuant to section l.429(i)
of the nlles. '" '" See 47 C.F.R. § l.429(f) .

D.C. 20554. If parties want each

191. To tile a petition for neconsideration.°m this proceeding, parties must file an original and ten copies
of all petitions and oppositions. Petitions and ooposinons should be sent to the Office of the Secretary, Federal
Communications Commission, 445 12th St., S. ., TWA-204, Washington,
Commissioner to have a personal copy ofthetr documents, an original plus fourteen copies must be tiled. In
addition, anicipants should submit two additional copies directly to the Common Camer Bureau, Enforcement
Division, com 600.8, 2025 M Street, N.W., Washington, D.C. 20554. The Retrtions and oppositions will be
available for public inspection during regular business hours m the Dockets reference Room (Room 239) of the
Federal Communications Commission, .
any subsequent ' filed documents in this matter mg be obtained from International Transcnptnon Services,
20th Street n. ') Washington D.c. 20036, (202) s 7-3800.

919 M Street, N.W., Washington, D.C. 20554. Copies of the petition and
4 . . 1231

however, that a summary be included with
192. Petitions for reconsideration must comply with section 1.429 and dl other applicable sections of

the Commission's rules. '"'" See 47 C.F.R. § 1.42 . We require, `
a summary that does not exceed three pages will not count toward the page limits. The

summary may befpagtnated separately from the nest of the pleading (Ag. as ".i, ii"). id. Petitions also Cleary
identify the spec ac portion o this Order for which relief is sought. I a pomona of a party's arguments does not a l l
under a particular.topic listed in the outline of this Order, such arguments should be included in a clearly lapelled
section at the beginning or end of the filing.

all comments, although

G . Comment Filing Procedures

193 ,
47 C.F.R. §§ 1.415, 1.419, interested parties may tile comments on or.bef.one 30 days 6'om publication in the
Federal Register, and rgaly comments on or before 45 days from gubllcatlon in the Federal "egistexz Comments
may be tiled using the commission's Electronic Comment Fllmg system (ECFS) or by tiling: r copies."""""

See Electronic Filing ofDocwnents in Rulemaking Proceedings, 63 Fed. Reg. 24,1 398).

Pursuant to applicable procedures set forth in sections 1.415 and 1.419 of the Commission's rules,

transmit one electronic coy of the comments to each . .
completing the transmitter screen, commenters should include their full name
the gplicablc docket or Rulemaking number. . To
5:1 I mg insuuctlons for e-mail comments, commenters should send a.n e-mall to ecfs@fcc.gov, and should include

e following words in the body of the message,
will be sent m reply.

194. Comments tiled »»°»g=g== ECFS can be sent as an electronic file via the Internet to
@:/ / .fmgov/e-file/ecfs.html>. rally, only one we; of an electronic submission must be filed. If

multiple docket or Rulemaking numbers appear m the caption o this proceeding, however, commenters must
docket or rulemdung number referenced in the caption. In

. . , Postal Service mailing address, and
Pages may also submit an electronic comment by Internet e-mail.

"get form <your e-mail address." A sample form arid directions

195. Parties who choose to tile by.pa8er must file an .original and four copies of each filing. If more
than one docket or Rulemaking number appear m e caption of this pro
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the IRFA. The comments received are discussed below. This present Final Regulatory
Flexibility Analysis (FRFA) conforms to the R.FA.4"

1. Need for and Objectives of this Order and the Rules Adopted Herein

186. Section 258 of the Act 1makcs it unlawful for any telecommunications carrier "to

submit or execute a change in a subscriber's selection of a provider of telephone exchange service
or telephone toll service except in accordance with such verification procedures as the

Commission shall prescribe.""' Accordingly, the Commission adopts in this Order rules that:
(1) apply the Commission's verification rules to low telecommunications service and to
telecommunications carriers that submit carrier changes,"° (2) eliminate the welcome package 8
a verification option;"' (3) apply the Commission's verification mies to sales generated h'om in-
bound telemarketing;'" (4) require carriers to maintain and preserve verification records for two

years;"' (5) absolve subscribers of liability for slammed charges for a period of time, provided

that subscribers do not pay any charges to their unauthorized carriers;'" (6) require an

unauthorized carrier to remit to the authorized carrier an amount equal to all charges that may

have been paid by a subscriber from the time the slam occurred, any charge required to return the

subscriber to his or her authorized carrier, and expenses of billing and collection;'°' (7) where a
subscriber has paid slamming charges to an unauthorized carrier and the authorized carrier has

recovered such amount &om the unauthorized carrier, require the authorized carrier to provide a

refund or credit to a subscriber for any payments made in excess of the authorized carrier's

rates;"° (8) require an authorized carrier to restore premiums to any subscribers who have paid

i n See 5 u.s.c. §604.

479 47 U.S.C. §258.

am See supra discussion on Application of the Verification Rules to the Local Market; Application of the
Verification Rules to All Telecommunications Carriers.

411 See supra discussion on the Welcome Package.

4:1 See supra discussion on Application of die Verification Rules to In-Bound Telemarketing.

413 See supra discussion on Other Verif ication Mechanisms

414 See supra discussion on Liability of Subscribers to Carriers.

4:5 See supra discussion on Reimbursement Procedures.

416 See supra discussion on Subscriber Refunds or Credits.
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slamming charges to their unauthorized carriers;'" (9) prescribe procedures for solicitation and
implementation of carriers fl'eezes.'" The Commission stays the elect of the liability rules for
90 days to enable carriers to implement a voluntary dispute resolution mechanism to be
administered by an independent third party. The objectives of the rules adopted in this Order are
to implement the provisions of section 258 and provide further safeguards to protect consumers
from unauthorized switching of their telecommunications service providers, as well as to
encourage full and fair competition among telecommunications carriers in the marketplace .

2. Summary of the Significant Issues Raised by the Public Comments in
Response to the IRFA

187. In the IRFA, the Commission found that the rules it proposed to adopt in this
proceeding may have a significant impact on a substantial number of small businesses as defined
by 5 U.S.C. §601(3)."° Specifically, under the Act and proposed rules, small entities that violate
the Commission's carrier change verification rules by slamming subscribers shall be liable to the
subscriber's properly authorized carrier for adj charges paid by the slammed consumer.'°°
Furthermore, the Commission sought comment on whether the welcome package described in
section 64.1 l 00(d) should be eliminated, on the costs and benefits associated with in-bound
verification procedures, as well as on consumer-to-carrier, carrier-to-carrier, and carrier-to-
consumer liabi1ity.'91 The IRFA solicited comment on the number of small businesses that
would be affected by the proposed regulations and on alternatives to the proposed rules that
would minimize the impact on small entities consistent with the objectives of this proceeding.'°2

188. America's Carriers Telecommunications Association (ACTA) has submitted
comments directly in response to the IRFA.493 ACTA, which is a non-profit trade association

417 See supra discussion Restoration of Premiums.

an See supra discussion on Preferred Carrier Freezes.

4:9 Further Notice and Order, 12 FCC Red at 10,708.

490 Id

491 Id at 10,708-09.

492 ld. at 10,715.

493 See ACTA Comments Regarding IRFA(ACTA IRFA Comments).
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comprised of moWn small business entities,'°' states that the Commission violated the RFA in its

surrounding enforcement of theanti-slamming campaign on small carriers."'" ACTA asserts
that because the proposed mies define slamming to include unintentional acts, small carriers will
suffer disproportionately." ACTA states that the only proposal the Commission made to
minimize the impact of its proposed miles on small carriers was the proposal to require private
settlement negotiations regarding the transfer of charges arising due to section 258 liability.'97
ACTA states that this proposal is inadequate because liability for inadvertent slams should not be
imposed in the first place."' ACTA submits that imposing liability for inadvertent slams will
allow dishonest customers to claim falsely that they were slammed in order to avoid payment for
legitimate services.'°° Even when a complaint is not prosecuted to a formal decision, ACTA
states, handling allegations of slamming are expensive and time-consuming for small carriers.'°°
ACTA so claims that the Commission is prejudiced against small carriers'°I arid that this
attitude is reflected in unbalanced proposals that will allow large carriers arid the Commission to
subject small carriers to misdirected enforcement efforts and monetary losses and fines, as well
as skew competition.'°' ACTA also objects to the following as being handful to small carriers:
(1) elimination of the welcome package because it is an economical verification method for small
carriers;'°3 (2) imposing the same verification procedures for in-bound and out-bound calls

IRFA by not addressing suHiciently the "impact of the vague and standardless environment

494 ACTA IRFA Comments at 1.

495 ld. 313.

196 Id. at 9.

497 ld. at 3. We note that this particular proposal will be dealt with in a subsequent order. See supra Para.3.

491 Id.

499 Id. at 9.

sao Id.

501 ACTA claims, for example, that the Commission skewed its statistics in the Common Carrier Scorecard to
make it appear as though the majority of slamming complaints may be due to the marketing practices of
smaller companies. Id. at 5.

so: Id. at 10.

503 ACTA Comments at 24.
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because that would overburden small carriers;'°' (3) non-preemption of state regulation because
small carriers would have diiiiculty in meeting the requirements of different states.'0'

189. We disagree with ACTA's contention that we did not conduct a sufficient IRFA
because we ignored the "impact of the vague and standardless" anti-slamming environment
created by the inclusion of inadvertent acts as slamming violations. We do not believe that
imposing liability for all intentional and unintentional unauthorized changes is vague. In fact, we
believe that it is so clear as to eliminate any doubts as to the circumstances that would constitute
a slam. The bright-line standard that we adopt in this Order should help all carriers, including
small carriers, to avoid making unauthorized changes to a subscriber's selection of
telecornmuxtications provider. We also disagree with ACTA's contention that defining slamming
to include accidental slams would disproportionately affect small carriers. Section 258 prohibits
slamming by any telecommunications carrier arid does not distinguish between intentional arid
inadvertent conduct." Regardless of its size, no carrier has the right to commit unlawful acts.
We believe that holding carriers liable for intentional and inadvertent unauthorized changes to
subscribers' preferred carriers will reduce the overall incidence of slamming. First, we believe
that the rights of the consumer and the authorized carrier to remedies for slamming should not be
affected by whether the slam was an intentions or accidental act. Regardless of the intent, or
lack thereof; behind the slam, they have suffered injury. Second, we agree with those
commenter who assert that imposing liability for all slamming occurrences will make all
carriers more vigilant in preventing unauthorized carrier changes, whether such changes are
inadvertent or intentionaL'°7

190. We disagree with ACTA's allegation that the Commission is biased against small
carriers and that this bias is evident in the Arles we proposed in the Further Notice and Order,
such as elimination of the welcome package and application of the verification rules to in-bound
calls. The rules we adopt require all carriers, regardless of size, to take precautions to guard
against the harm to consumers that is caused by slamming. While the rules we adopt may
impose some costs on all carriers, these are necessary costs. We cannot lower the costs for
carriers in order to promote competition at the expense of the consumer. A consumer can only
take advantage of the berets of competition if his or her choice of carriers can be guaranteed.
Finally, regarding the preemption of state law, we decline to exercise our preemption authority at
this time because the commenters have failed to establish a record upon which a specific

\

SM ld. at 26.

sos ACTA IRFA Comments at 9.

sos 47 U.S.C. §258.

gov See,e.g., BellSouth Reply Comments at 3.

122



Federal Communications Commission FCC 98-334

preemption finding could be made. The record in this proceeding does not contain any analysis

of which particular state laws would be inconsistent with our verification mies or would obstruct

federal objectives

3 Description and Estimates of the Number of Small Entities to Which the
Rules Adopted in the Order in CC Docket No. 94-129 Will Apply

191. The RFA directs agencies to provide a description of and, where feasible, an

estimate of the number of small entities that may be affected by the adopted mles.'°" The RFA
generally defines the term "small entity" as having the same meaning as the terms "small
business," "small organization," and "small governmental jurisdiction In addition. the term

small business" has the same meaning as the term "small business concern" under the Small

Business Act."° A small business concern is one which: (1) is independently owned and
operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria

established by the Small Business Administration (SBA)

192. The most reliable source of information regarding the total numbers of certain

common carrier and related providers nationwide, as well as the numbers of commercial wireless

entities, appears to be data the Commission publishes annually in its Telecommunications

Industry Revenue report, regarding the Telecommunications Relay Service (TRS).5ii According

to data in the most recent report, there are 3,459 interstate carriers.5'3 These carriers include

5 U.s.c. § 603(bX3)

ld at § 601(6)

5 U.S.C. § 60l(3) (incorporating by reference the definition of "small business concern" in 15 U.S.C. §
632). Pursuant to the RFA, the statutory definition of a small business applies "unless an agency, after
consultation with the Office of Advocacy of the Srnadl Business Administration and aM opportunity for
public comment, establishes one or more definitions of such term which are appropriate to the activities of
the agency and publishes such de5nition(s) in the Federal Register." 5 U.S.C. §60l(3)

Small Business Act. 15 U.S.C. §632 (1996)

FCC, Telecommunications Industry Revenue: TRS Fund Worksheet Data, Figure 2 (Number of Carriers
Paying Into the TRS Fund by Type of Carrier) (Nov. 1997) (Telecommunications Indium Revenue). We

believe that the TRS Fund Worksheet Data is the most reliable source of information for our purposes
because carriers tile the TRS worksheets yearly and are instructed to select the single category of type of
service provision that best describes them. Other sources of carrier data, such as the tariffs on file with the
Common Carrier Bureau, may not reflect the same figures as the TRS Fund Worksheet Data, because such
sources are not updated annually
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inter alia, local exchange carriers, wireline carriers and service providers, interexchange carriers,

competitive access providers, operator service providers, pay telephone operators, providers of
telephone toll service, providers of telephone exchange service, and resellers.

193. The SBA has defined establishments engaged in providing "Radiotelephone
Communications" and "Telephone Communications, Except Radiotelephone" to be small
businesses when they have no more than 1,500 employees." Below, we discuss the total

estimated number of telephone companies falling within the two categories and the number of
small businesses in each, and we then attempt to refine further those estimates to correspond with

the categories of telephone companies that are commonly used under our rules.

194. Although some affected incumbent local exchange carriers (ILE Cs) may have
1,500 or fewer employees, we do not believe that such entities should be considered small
entities within the meaning of the RFA because they are either dominant in their field of
operations or are not independently owned and operated, and therefore by definition not "small
entities" or "small business concerns" under the RFA. Accordingly, our use of the terms "small
entities" and "srnadl businesses" does not encompass small ILE Cs. Out of an abundance of
caution, however, for regulatory Flexibility analysis purposes, we will separately consider small
ILE Cs within this analysis and use the tem "small ILE Cs" to refer to any ILE Cs that arguably
might be defined by the SBA as "small business concerns.""'

s

s14 13 CFR § 121.201, Standard mausuiai Classification (SIC) codes 4812 and4813. See also Executive
Oiiice of the President, Office of Management and Budget, Standard Industrial Classyicarion Manual
(1987).

515 See 13 CFR § 121.201,SIC code 4813. Sincethetime ofthe Commission's 1996 decision, Implementation
of the Local Competition Provisions in the Telecommunications Actof 1996, First Report and Order, 1 I
FCC Red 15499, 16144-45 (1996), 61 FR 45476 (August 29, 1996), the Commissionhas consistently
addressed 'mits regulatory flexibility analyses the impact of its mies onsuch 1LECs.
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1 9 5 . T o t a l  N u m b e r  o f  T e l e p h o n e C o m p a n i e s  A f f e c t e d .  T h e  U . S .  B u r e a u  o f  t h e
Ce n su s  ( "Ce n su s  Bu r e a u " )  r e p o r t s  t h a t ,  a t th e e n d  o f  1 9 9 2 ,  t h e r e  w e r e  3 , 4 9 7  F i r m s  e n g a g e d  i n
p r o v i d i n g  t e l e p h o n e  s e r v i c e s ,  a s  d e f i n e d  t h e r e i n ,  f o r  a t  l e a s t  o n e  y e a r . " '  T h i s  n u m b e r  c o n t a i n s  a
va r i e t y  o f  d iH le r e n t  ca t e g o r i e s  o f  ca r r i e r s ,  i n c l u d in g  l o ca l  e xch a n g e  ca r r i e r s ,  k i t e r e xch a n g e
ca r r i e r s ,  co m p e t i t i ve  a cce ss  p r o v id e r s ,  ce l l u l a r  ca r r i e r s ,  m o b i l e  se r v i ce  ca r r i e r s ,  o p e r a t o r  se r v i ce
p r o v i d e r s ,  p a y  t e l e p h o n e  o p e r a t o r s ,  p e r s o n a l  c o m m u n i c a t i o n s  s e r v i c e s  p r o v i d e r s ,  c o v e r e d
s p e c ia l i z e d  m o b i l e  r a d i o  p r o v i d e r s ,  a n d  r e s e l l e r s .  I t  s e e m s  c e r t a i n  t h a t  s o m e  o f  t h o s e  3 , 4 9 7
t e l e p h o n e  s e r v i c e  f i r m s  m a y  n o t  q u a l i f y  a s  s m a l l  e n t i t i e s  o r  s m a l l  I L E  C s  b e c a u s e  t h e y  a r e  n o t
" i n d e p e n d e n t l y  o w n e d  a n d  o p e r a t e d . " ' "  F o r  e x a m p l e ,  a  P C S  p r o v i d e r  t h a t  i s  a t i i l i a t e d  w i t h  a n
i n t e r e x c h a n g e  c a r r i e r  h a v i n g  m o r e  t h a n  1 , 5 0 0  e m p l o y s  w o u l d  n o t  m e e t  t h e  d e f i n i t i o n  o f  a  s m a l l
b u s i n e s s .  I t  i s  r e a s o n a b l e  t o  c o n c l u d e  t h a t  f e w e r  t h a n  3 , 4 9 7  t e l e p h o n e  s e r v i c e  f i r m s  a r e  s m a l l
e n t i t y  t e l e p h o n e  s e r v i c e  f i r m s  o r  s m a l l  I L E  C s  t h a t  m a y  b e  a f f e c t e d  b y  t h e  p r o p o s e d  r u l e s ,  i f
a d o p t e d .

196. Wireline Cam'ers and Service Providers. The SBA has developed a definition
of small entities for telephone communications companies except radiotelephone (wireless)
companies. The Census Bureau reports that there were 2,321 such telephone companies in
operation for at least one year at the end of 1992." According to the SBA's definition, a small
business telephone company other than a radiotelephone company is one employing no more
than 1,500 persons." All but 26 of the 2,321 non-radiotelephone compa.nies listed by the
Census Bureau were reported to have fewer than 1,000 employees. Thus, even if all 26 of those
companies had more than 1,500 employees, there would still be 2,295 non-radiotelephone
companies that might qualify as small entities or small ILE Cs. We do not have data specifying
the number of these carriers that are not independently owned arid operated, and thus are unable
at this time to estimate with greater precision the number of wireline carriers and service
providers that would qualify as snnall business concerns under the SBA's definition.
Consequently, we estimate that fewer than 2,295 small telephone communications companies
other than radiotelephone companies are small entities or small ILE Cs that may be affected by
the proposed rules, if adopted.

197. Local ExchangeCarriers. Neither the Commission nor the SBA has
developed a definition for small providers of local exchange services (LECs). The closest

no U.S. Department of Commence, Bureau of the Census, 1992 Census offransponation, Communications,
and Utilities: Establishment and Firm Size, at Firm Size 1-123 (1995) (1992 Census).

sly See genially 15 u .s.c .  §632(aXl) .

ill 1992 Census, supra, at Finn Stu 1-123.

519 13 CFR§ 121201, SIC code 4813.
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applicable definition under the SBA rules is for telephone communications companies other than

radiotelephone (wireless) companies."° According to the most recent Telecommunications

Indusngv Revenue data, 1,371 carriers reported that they were engaged in the provisionof local
exchange services.'2' We do not have data specifying the number of these carriers that are either

dominant in their field of operations, are not independently owned and operated, or have more

than 1,500 employees, and thus are unable at this time to estimate with greater precision the
number of LECs that would Qualify as small business concerns under the SBA's definition.

Consequently, we estimate that fewer than 1,371 providers of local exchange service are small
entities or small ILE Cs that may be affected by the proposed mies, if adopted.

198. Interexchange Cam°ers. Neither the Commission nor the SBA has developed a
definition of small entities specifically applicable to providers of interexchange services (IXCs).
The closest applicable definition under the SBA rules is for telephone communications
companies other than radiotelephone (wireless) companies.'" According to the most recent
Telecommunications Industry Revenue data, 143 carriers reported that they were engaged in the
provision of interexchange services.'" We do not have data specifying the number of these
carriers that are not independently owned and operated or have more than 1,500 employees, and
thus are unable at this time to estimate with greater precision the number of IXCs that would
qualify as small business concerns under the SBA's definition. Consequently, we estimate that
there are fewer than 143 small entity IXCs that may be affected by the proposed rules, if
adopted..

-

510 Id.

511 Teleeommumbations Ind&astry Revenue, Figure 2.

522 13 CFR§ 121201, SIC code 4813.

S23 Telecommunications Industry Revenue, Figure 2.
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199. CompetitiveAccess Providers. Neither the Commission nor the SBA has
developedadefinition of small entities specifically applicable to competitive access services
providers (CAPs). The closest applicable definitionunderthe SBA rules is for telephone
communications companies other than except radiotelephone (wireless) companies."' According
tothe most recent Telecommunications Industry Revenue data, 109 carriers reported that they
were engaged in the provision of competitive access services."' We do not have data specifying
the number of these carriers that are not independently owned and operated, or have more than
1,500 employees, and thus are unable at this time to estimate with greater precision the number
of CAPs that would qualify as small business concerns under the SBA's definition
Consequently, we estimate that there are fewer than 109 small entity CAPs that may be affected
by the proposed mies, if adopted

200. Resellers (including debit card providers). Neither the Commission nor the
SBA has developed a definition of small entities specifically applicable to resellers. The closest
applicable SBA definition for a reseller is a telephone communications company other than
radiotelephone (wireless)cornpanies."° According to the most recent Telecommunications
Industry Revenue data, 339 reported that they were engaged in the resale of telephone service
We do not have data specifying the number of these carriers that are not independently owned
and operated or have more than 1,500 employees, and thus are unable at this time to estimate
with greater precision the number of resellers that would qualify as small business concerns
under the SBA's definition. Consequently, we estimate that there are fewer than 339 small entity
resellers that may be affected by the proposed rules, if adopted

201. CellularLicensees. Neither the Commission nor the SBA has developed a
definition of small entities applicable to cellular licensees. Therefore, the applicable definition of
small entity is the definition under the SBA mies applicable to radiotelephone (wireless)
companies. This provides that a small entity is a radiotelephone company employing no more
than 1,500 persons.'" According to the Bureau of the Census, only twelve radiotelephone firms
out of a total of l,l78 such firms which operated during 1992 had 1,000 or more employees

13 CFR§ 121.201, SIC code 4813

Telecommunications lndiutry Revenue, Figure 2

13 CFK§ 121.201, SIC code 4813

Telecommunications IndUstry Revenue, Figure 2

13 C.F.R. § 121.201, SIC code 4s12

1992 Census. Series UC92-S-I. at Table 5, SIC code 4812
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Therefore, even if all twelve of these iirnns were cellular telephone companies, nearly adj cellular
carriers were small businesses under the SBA's definition. In addition, we note that there are
1,758 cellular licenses; however, a cellular licensee may own several licenses. In addition,
according to the most recent Telecommunications Industry Revenue data, 804 carriers reported
that they were engaged in the provision of either cellular service or Personal Communications
Service (PCS) services, which are placed together in the data."° We do not have data specifying
the number of these carriers that are not independently owned and operated or have more than
1,500 employees, and thus are unable at this time to estimate with greater precision the number
of cellular service carriers that would qualify as small business concerns under the SBA's
definition. Consequently, we estimate that there are fewer than 804 small cellular service
carriers that may be affected by the proposed rules, if adopted.

4. Summary of Projected Reporting, Recordkeep°mg and other Compliance
Requirements

202. Below, we analyze the projected reporting, recordkeeping, and other compliance
requirements that may affect small entities and small incumbent LECs.

203. Verification rules. The Commission's verification rules shall apply to adj carriers,
excluding for the present time CMRS carriers, that submit or execute carrier changes on behalf of
a subscriber llfhismleimplementsthemandaxe ofsectiorL25&that1heCommission's
verification mies apply to all carriers who submit or execute changes in a subscriber's selection
of a provider of telephone service."' We believe that application of the verification rules to all
carriers is the best way to prevent slamming from occurring in the lM instance.

204. Elimination of the welcome package. Carriers may not use the welcome package
as a verification method. Although smaller carriers may have utilized the welcome package as
an economical way to verify telemarketing sales,"2 we conclude that the welcome package has
been a significant source of slamming. We conclude that unscrupulous carriers could use the
welcome packageas a negative-option LOA if carriers send it to consumers from whom they
have not obtained consent, or if the oral consent obtained was based on false or misleading
telemarketing efforts. Because of our responsibility to safeguard consumer choices, we cannot
continue to allow carriers to use this method of verification.

205. Verification of in-bound telemarketing sales. Carriers must comply with our

530 Telecommunications IndustryRevenue, Figure 2.

sax See 47 U.s.c. §25s.

S12 See, e.g., ACTA Comments at 25; TRA Comments at 11.
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verification rules for all cadis that result in carrier changes that are submitted on behalf of
subscribers, whether thosecadis are consumer-initiated or carrier-initiated. Consumers who call
carriers are vulnerable to being slammed and deserve the same level of protection as consumers
who receive calls Hom carriers. Excluding in-bound calls from our verification requirements
would open a loophole for stammers. Through this loophole, unscrupulous carriers could slam
not only consumers who call in for reasons other than to change carriers, but also consumers who
do not call in at all. Consumers slammed in this way would have dilticulty proving that they had
never called in because there would be no record of any alleged transaction. We note,
furthermore, that TRA states that the verification rules should apply to in-bound calls in order to
balance the verification burden between small and large carriers." TRA explains that because
the large carriers can launch massive campaigns to encourage customers to call, exempting them
from verification would give large carriers an advantage over small carriers, who generally must
initiate calls to consumers and then verify any sales made through such calls."'

206. Independent Third Party Verification. The Commission adopts criteria to
determine the independent status of a third party verifier. This will provide carriers and
independent third party verification companies with guidelines for determining independence.

207. Verification Records. Carriers must maintain and preserve verification records for
a period of two years. Any person desiring to file a complaint with the Commission alleging a
violation of the Act must do so within two years of the alleged violation.'" A two-year retention
period will enable carriers to produce documentation to support their claims regarding an alleged
unauthorized change.

208. Liability rules. The Commission's rules permit a slammed subscriber to be
absolved of liability for slamming charges for 30 days alter the unauthorized change. Charges
from a slammed carrier on any subsequent bills shall be paid to the authorized carrier at the
authorized carrier's rates. If a subscriber pays the unauthorized carrier, however, the
unauthorized carrier shall remit an amount equal to adj charges paid by the subscriber from the
time the slam occurred, any charge required to return the subscriber to his or her authorized
carrier, and billing and collection expenses. Upon receipt of such amount, the authorized carrier
shall provide a refund or credit to the subscriber for any amounts the subscriber paid in excess of
the authorized carrier's rates. The authorized carrier shall keep the remaining amount. The
authorized carrier must also restore premiums to any subscribers that have paid slamming
charges to their unauthorized carriers. Such mies are necessary to eliminate the economic

533 TRACommemsat 10-11.

5:4 Id

S15 See 47 U.S.C. §415.
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in c e n t i v e  t o  s l a m  a n d  t o  c o m p e n s a t e  c o n s u m e r s  f o r  t h e  h a n d  t h a t  h a s  b e e n  p e r p e t r a t e d  u p o n
t h e m .  T h e  e l e c t  o f  t h e s e  l i a b i l i t y  r u l e s  i s  s t a y e d  f o r  9 0  d a y s ,  h o w e v e r ,  t o  e n a b l e  c a r r i e r s  t o
i m p l e m e n t  a n  c a r r i e r - s u p p o r t e d  i n d e p e n d e n t  d i s p u t e  r e s o l u t i o n  m e c h a n i s m .

209. Third Party Adminisrratorfor Dispute Resolution. The effective date of the
Commission's liability mies is delayed until 90 days aler publication in the Federal Register to
enable carriers to develop and implement an alternative carrier dispute resolution mechanism
involving an independent administrator. If carriers successfully implement such a plan, the
Commission will entertain carriers' requests for waiver of the administrative requirements of our
liability rules where such carriers voluntarily agree to use the independent administrator. An
independent administrator could enable consumers to resolve a slamming incident by dealing
with one entity, while carriers would benefit izrotn having a neutral party execute the procedural
requirements of the liability rules.

210. Preferred Carrier Freeze Procedures. The Commission's rules require carriers
who olTer preferred carrier freeze protection to follow certain procedures. Preferred carrier
Heeze solicitations must make clear the different services that may be frozen and ensure the
subscriber understands how to lift a freeze. Carriers must verify subscriber requests for preferred
carrier freezes. Subscribers must be able to lift their freezes using, at a minimum, three-way
calling and written authorization. These requirements are necessary to provide consumers with
protection against slamming and to prevent anticompetitive conduct.

5. Steps Taken to Minimize the Significant Economic Impact of This Order on
Small Entities and Small Incumbent LECs, Including the Significant
Alternatives Considered

211. Verification rules. Some carriers state that the Comlnission's rules should not
burden the entire industry but rather target the unscrupulous carriers, so as to avoid imposing
unnecessary costs on smaller competitors."° Ameritech, SBC, and U S WEST propose systems
that would impose fines or man stringent verification requirements on carriers with a history of
slamming, as determined by the LEC or otherwise."7 We decline to adopt such proposals

536 See, e.g., TRA Comments at 2, U S WEST Reply Comments at 5.

537 See Ameritech Comments at 12, SBC Comments at 4-5, U S WEST Comments at 20. For example, under
SBC's "3 strikes and you'ne out" approach, Strike 1 would occur if a carrier's disputed change orders
exceeded 2% of its service orders in one month. The carrier would be placed on probation. Strike 2 would
occur if the dispute level continued to exceed 2% of its service orders in one month at the end of the -
probation period. That carrier would then be subjected to a fine of at least $5,000 per slamming
occurrence. Strike 3 would occur if the dispute level continued to exceed 2% of its service orders in one
month. The carrier would drew be subject to $10,000 fines, as well as possible suspension of carrier-
change privileges. SBC Comments at 5.
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because they would impose more stringent verification requirements on carriers only alter such

carriers have slammed significant numbers of consumers. Application of our rules will help to

prevent carriers from slamming consumers in the first place. Furthermore, we Lind such

proposals to be problematic because they could permit LECs to target certain carriers for
punishment." Considering the fact that LECs will no longer be neutral parties in the carrier

change process, we conclude that it would not be prudent to provide LECs with incentive to act

anti-competitively. We note that Ameritech did state that punishment could be imposed using a
more neutral source of numbers of carrier change disputes, such as the Common Carrier

Scorecard, which shows the number of disputed carrier changes for carriers."' We share TRA's
concern, however, about imposing disparate treatment before a carrier has the opportunity to

prove that it did not slam a consumer

212. Elimination of the welcome package. Several commenters propose modifications
to the welcome package, rather than elimination of it entirely, because the welcome package is an
inexpensive verification option that is suitable for use by smaller carriers. For example, the
Oklahoma Commission and WorldCom suggest that the welcome package contain a positive
option postcard, so that a carrier change would not be considered verified until the customer
signed and rammed the postcard."" AT&T, however, opposes the concept of a positive-option
postcard because it argues that it would transform the welcome package into a signed LOA
requirement, which is diiiicult to obtain firm consumers We decline to adopt this proposal
because such modification would not increase the utility of the welcome package for carriers
Although we feel that requiring a positive-option postcard requirement would one of
the fraudulent aspects of the welcome package, we agree with AT&T that such a requirement
merely transforms the welcome package into a written LOA requirement, which is already a
verification option under our mies."' ACTA states that carriers could prove that consumers
received a welcome package by using certified mail, or by maintaining mailing manifests." We
decline to adopt these proposals. Although they may help to prove that a customer received a
welcome package, they will not prevent carriers Nom sending welcome packages to consumers

See Ameritech Comments at 12

See TRA Reply Comments at 9-1 l

See, e.g., Oklahoma Commission Reply Comments at 4, WorldCom Commentsat 7

AT&T Reply Comments at 4

See 47 C.F.R. §64.1150

ACTA Comments at 26
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with whom they have never spoken or &om whom they have not obtained consent. We conclude
that it is better to eliminate the welcome package entirely, rather than attempt to "fix" it with
modifications that fail to provide adequate protection against fraud or curtail its usefulness. .

213. Verification fin-bound telemarketing. Several commenters propose that less
burdensome verification procedures apply to in-bound telemarketing. ACTA and RCN, for
example, suggest that the telemarketer be permitted to confirm the order verbally, just as a mail
order telemarketer would.'" BellSouth, GTE, INC Long Distance, and TOPC propose to allow
carriers to make inexpensive audio recordings of inbound calls." We decline to adopt these
proposals because we feel that they offer little protection to a consumer against an unscrupulous
carrier. In previous orders, we have rejected in-house verification procedures as providing
carolers with too much incentive and opportunity to commit fraud."' Because we conclude that
consumers deserve the same protection from in-bound call slamming as they do from out-bound
call slamming, we cannot permit carriers to use less secure procedures to verify sales generated
from in-bound calls. Furthermore, our rules provide a carrier with sufficient flexibility to choose
a verification method that is appropriate for that carrier. Finally, as noted above, TRA believes
that exempting in-bound calls h'om verification favors large carriers over small carriers because
it is the large carriers that are able to launch massive campaigns to encourage customers to cad]
and avoid verification costs.'"

214. Independent Third Party Verification. Several commenters submitted proposals
for determining the independence of a third party verifier." These commenter support the
criteria that the Commission has adopted in this Order. We find that the adoption of these
criteria will benefit adj carriers, including small carriers, because it provides certainty and
guidance in choosing an appropriate independent third party verifier. The rules also provide
guidance for small entities that are independent third party verifiers.

215. Verification Reeords. Several commenters, including NAAG and NYSDPS,
support a requirement that carriers retain verification records for a certain period of time."°

544 ld. at 27; RCN Comments at 5.

545 See, e.g., BellSouth Comments at ll; GTE Comments at l0~l1, INC Long Distance Comments at 3; TOPC
Reply Comments ax 4.

546 See PlC Verification Order, 7 FCC Rcd at 104 I .

547 ld

541 See, e.g., MCI Comments at 21; TPV Services Comments at 7.

$49 See, e.g., NAAG Comments at 8, NYSDPS Comments at 5.
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NAAG suggested that carriers retain records for three years,"° while NYSDPS suggested a
period of nine months."' We choose a retention period of two years because any person desiring

to fi le a complaint with the Commission alleging a violation of the Act must do so within two

years of the alleged violation."2 Although this rule may place a burden on smaller carriers to
retain their records, they will benefit ham this requirement because it will enable them to
produce documentation to support their claims regarding an alleged unauthorized change.

216. Liability rules. Although some carriers state that l iabi l i ty for slamming should
not be imposed on carriers who inadvertently slam subscribers,"' we conclude that the rights of

the consumer and the authorized carrier to remedies for slamming should not be affected by
whether the unauthorized change was an intentional or accidental act. Regardless of the intent,
or lack thereof, behind the unauthorized change, they have suffered injury. We also conclude
that holding carriers liable for all slamming occurrences will make all carriers more vigilant in

preventing unauthorized carrier changes, whether such changes are inadvertent or intentional. To

address concerns that smaller carriers may suffer from the imposition of our liability mies, we

note that a carrier accused of slamming has the opportunity to provide evidence of verification, in

order to prove that it did not slam a subscriber, before having to remit any revenues to an

authorized carrier.

217. Additionally, several carriers object to absolving subscribers of liability because
they argue that authorized carriers should not be deprived of revenue."' Although our mies do
absolve subscribers of liability for slammed charges for a limited period of time, if a subscriber
does pay the unauthorized carrier, the authorized carrier is entitled to demand, and keep, dl
charges paid by the subscriber to the unauthorized carrier. While authorized carriers, including
smaller carriers, may be deprived of some revenue because many subscribers will not pay for
charges incurred after being slammed, ally carriers will ultimately receive greater benefits from
the overall decrease in slamming that will result from our rules. Any other liability rule would
still enable slamming carriers to keep their profits and would not give consumers the same
incentive to police their telephone bills carefully and quicldy. Furthermore, because the
authorized carrier has not incurred any costs for providing service, the authorized carrier would
receive a windfall if it were to receive, in every instance, the revenues for charges imposed by an

sao NAAG Comments at 8.

SSI NYSDPS Comments at 5.

as: See 47 U.S.C. §415.

553 ACTA IRFA Comments at 9.

ssh See, Ag., ACTA Comments at 35; TRY Comments at 14.
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221. As required by the Regulatory Flexibility Act (RFA),"' the Commission has
prepared this present Initial Regulatory Flexibility Analysis (IRFA) of the possible significant
economic impact on small entities by the policies and rules proposed in this Second Report and
Order and Further Notice of Proposed Rulemaking (Order). Written public comments are
requested on this IRFA. Comments must be identified as responses to the IRFA and must be
filed by the deadlines for comments on the Order provided below in the Comment Filing
Procedures section. The Commission will send a copy of the Order, including this IRFA, to the
Chief Counsel for Advocacy of the Small Business Administration."° In addition, the,Order and
IRFA (or summaries thereof) will be published in the Federal Register."°

1. Need for, and Objectives, of Proposed Rules

222. The Commission, in its efforts to protect consumers from unauthorized switching

of preferred carriers, and to implement provisions of the Telecommunications Act of 1996
pertaining to i l legal changes in subscriber carrier selections, is issuing this Order containing a

Further Notice of Proposed Rulemaking. The Commission seeks comment on: (1) requiring

unauthorized carriers to remit to authorized carriers certain amounts in addition to the amount

paid by slammed subscribers; (2) how to modify and clarify the independent third party

verification method in the Commission's rules'°' in order to ensure that this verification method
will be effective in preventing slamming; (3) proposals for verifying carrier changes made by

subscribers using the Internet; (4) how the term "subscriber" should be defined, in order to

determine which person or persons should be authorized to make changes in the selection of a

carrier; (5) requiring carriers to submit to the Commission reports on the number of slamming

complaints received by such carriers, in order to deft the Commission as soon as possible about
carriers that practice slamming; (6) imposing a registration requirement to ensure that only

qualified entities enter the telecommunications market; and (7) whether resellers should be
assigned their own carrier identification codes (CICs) to prevent confusion between resellers and

their underlying facilities~based carriers.

0

551 See 5 U.S.C. §603. The RFA, see 5 U.S.C. § 601 Er. seq., has been amended by the Contract WithAmerica
Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAAA). Title 11of the cw1¢1AA
is the Seal! BusinessRegulatoryEnforcement Fairness Actof 1996 (SBREFA).

$39 See 5 U.s.c. §603(a).

so See id

561 See 47 c.1=.n §64.1100(¢)-
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223. Under the Act and the proposed rules, a small entity that violates the
Cornrnission's carrier change verification mies may be liable to an authorized carrier for double
the amount of charges paid to the slamming entity by a slammed subscriber or for the amount for
which the slammed subscriber was absolved. Small entities may be affected by the proposals for
modifying the independent third party verification process; verifying carrier changes made on the
Internet, adopting a definition of "subscriber;" requiring carriers to submit to the Commission a
report on the number of slamming complaints received by them; imposing a registration
requirement; and modifications of the CIC process.

z. Legal Basis

224. This Order containing a Further Notice of Proposed Rulcmaldng is adopted
pursuant to sections 1, 4(i), 40), 201-205, 258, and 303(r)of the Communications Act of 1934,
as amended, 47 U.S.C. §§ 151, 154(i), 1546), 201-205, 258, 303(r).

3. Description and Estimates of the Number of Small Entities to Which Rules
Will Apply

225. I n the associated FRFA, supra, we have provided a detailed description of small
entities."' Those entities include wireline carriers, local exchange carriers, small incumbent
local exchange carriers, 'interexchange carriers, competitive access providers, resellers, and
wireless carriers. We hereby incorporate those detailed descriptions by reference.

4. Summary of Projected Reporting, Recordkeeping, and Other Compliance
Requirements

The proposed Arles woad require permit authorized carriers to recover
from unauthorized carriers double the amount of charges paid by slammed subscribers, or the
amount for which the subscriber was absolved.'6° This would enable authorized carriers to
provide a refund or credit to slammed subscribers while keeping the amount they would have
received in the absence of an unauthorized change. This could affect small entities that engage in
slamming.

226. Liability.

S62 See discussion inFinalRegulatory Flexibility Analysis,Description and Estimates of the Numberof Small
Entities to Which the RulesAdopted 'm CC Docket No. 94-129 Will Apply.

563 See supra discussion in Further Notice of Proposed Rulemaking; Double Recovery of Charges Paid by

Slammed Subscribers.
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227. Resellers and CICs. The Commission proposes to require switchless resellers to
obtain their own carrier identification codes (CICs), to obtain pseudo-CICs, or to have the
facilities-based reseller modify its billing systems. These proposals are intended to address the
confusion that occurs because switchless resellers have the same carrier identification code (CIC)
as their underlying facilities-based carriers. When a subscriber is slammed, the unauthorized
change may not appear on the subscriber's bill if the slamming carrier is a reseller using the CIC
of its facilities-based carrier. Furthermore, subscribers who have preferred carrier freeze
protection on their accounts may still be slammed because the freeze protection is not triggered
when the slamming carrier is a reseller using the CIC of its facilities-based carrier. These
proposals would probably impose additional costs on switchless resellers, most of whom are
dirndl entities.

228. Independent Third Party Vercation. Although specific rules are not proposed to
modify the independent third party verification process, which could be used by small carriers,
the Commission seeks comment on the definition of an independent third party verified' and on
the content of the independent third party verification. This was in response to many
commenters who indicated a need for further guidance on independent third party verification.

229. Internet Carrier Changes. Although specific rules are not proposed, the
Commission seeks comment on the extent to which the electronically-submitted Internet form
could be considered a valid LOA in accordance with the verification procedures. The
Commission also seeks comment on other procedures that might be appropriate to verify Internet
carrier changes. This is in response to the need for standards among the widely varying Internet
solicitation and verification practices being utilized by carriers, including small entities.

230. Definition of 'iS'ubscriber. " Although no specific proposals were made, the
Commission seeks comment on how the term "subscriber" should be defined, which may affect
the marketing practices of small entities. A set definition would prevent carrier changes by
persons who are not authorized to change carriers in a household.

231. Carrier Reports. The proposed mies would also require each carrier to submit to
the Commission a report on the number of slamming complaints that an submitted to that carrier
by subscribers. Small carriers would not be exempt from filing this report. This would enable
the Commission to learn about slamming entities as quicldy as possible.

232. Registration Requirement. This rule proposes to require all interstate carriers to
register with the Commission. The Commission seeks comment on requiring the registration to
contain the carries business narne(s); the names and addresses of all officers and principals;
verification that such officers and principals have no prior history of committing fraud; and
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ver i f i cat ion of  the f i nancia l  v iab i l i t y  o f  the carr ier .  The Commiss ion a lso proposes to  revoke or
suspend the operat ing authori ty of  any carr iers who fa i l  to register or who provide fa lse or
m is lead ing i n format ion i n  t he i r  reg i s t ra t i on.  Th is  would  app ly  t o  a l l  carr i e rs ,  i nc lud ing smal l
ent i t ies.  The proposals are designed to prevent ent ry  in to  the te lecommunicat ions marketp lace
by ent i t ies that  are ei ther unqual i f ied or have the intent  to commi t  f raud.

233 . Th i rd  Pa r t y  Adm i n i s t ra t o r  f o r  P re f e r red C a r r i e r Changes  and  P re f e r red  Car r i e r
Freezes.  A l though speci f i c  m ies are not  proposed,  the Commission seeks comment  on the
implementat ion of  a  comprehensive system in  which an independent  th i rd  part y  would
administer carr ier changes,  preferred carr ier f reezes,  and veri f i cat ion.  Several  commenter
support  the use of  an independent  administ rator,  but  fa i led to provide suf f ic ient  detai l  on the
scope of  i t s  funct ions,  how such a system would work,  and how i t  would be funded.

5 . Steps Taken to  M in imize S igni f i cant  Economic Impact  on Smal l  Ent i t i es  and
Signi f icant A l ternatives Considered

234 . L i ab i l i t y  P roposa l . Given that  s lamming i s  becoming an increasing ly  prevalent
pract ice,  we bel ieve that  our l iabi l i t y  proposal  i s  necessary to d iscourage canters f rom slamming
consumers.  Permi t t ing author i zed carr iers to  recover the addi t ional  amounts proposed w i l l  make
slamming unprof i tab le for  carr iers.  I f  the carr ier  prov ides proof  that  i t  d id  not  v io la te the
Commiss ion 's  m ies,  then i t  i s  not  requi red to  pay any penal t y .  A l l  carr iers ,  i nc lud ing smal l
carr iers ,  w i l l  benef i t  by the reduct ion in  s lamming that  w i l l  resu l t  f rom the implementat ion of  our
proposals.

235 . C ar r i e r  R epor t s . I n order to reduce the burden on carr iers,  we seek comment  on
requi r ing the report  to be f i led only when complaints reach a threshold level ,  rather than
requi r ing the report  to  be i l ea on a regular  bas is .  F i l i ng the report  on ly  when compla in ts  reach a
threshold  l eve l  cou ld  perm i t  carr i e rs  to  t i l e  a  more l im i ted amount  o f  i n format ion on ly  when
necessary to stop a pat tern or pract ice of  s lamming.  We bel ieve that  the resul t ing invest igat ions
into s lamming wi l l  reduce s lamming and be benef ic ia l  to  a l l  carr iers,  inc luding those carr iers that
are smal l  ent i t ies.

2 3 6 . Regis t ra t i on  Requ i rement .  The reg i s t ra t i on requ i rement  proposal  i s  not  over l y
burdensome.  The regis t rat ion does not  requi re carr iers to  obta in d i f f i cu l t  i n format ion,  un less
such carr iers  have prev ious ly  been invo lved in  f raudulent  act i v i t i es.  Th is  requi rement  should
only burden carr iers who have a history of  Gi raud,  in order to keep them f rom of fer ing
te lecommunicat i ons serv i ces.  As such,  t he proposa l  i s  narrow ly  ta i l o red to  impose on ly  m in imal
burdens on other carr iers.

237 . Resel lers  and CICs. The Com m i ss i on  o f f e rs several  opt ions to resolve the
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problems with identification between switchless resellers and their facilities-based carriers. They
range in expense and burden on carriers, so small carriers will have the opportunity to endorse
the option that best suits their needs.

238. We invite parties commenting on this regulatory analysis to provide information
as to the number of small businesses that would be affected by our proposed regulations and
identify alternatives that would reduce the burden on these entities while still ensuring that
consumers' telecommunications carrier selections are not changed without their authors:/ation.
Furthermore, in the event of a dispute between carriers under our liability provisions, the carriers
involved in such disputes must pursue private settlement negotiations prior to filing a formal
complaint with the Commission."' As we stated in the IRFA of the Further Notice and Order,
we believe that the adoption of such a dispute mechanism will lessen the economic impact of a
dispute on small entities.

6. Federal Rules that May Overlap, Duplicate, or Conflict with the Proposed
Rules

239. None.

c. Initial Paperwork Reduction Act of 1995 Analysis

240. The FuMer Notice of Proposed Rulemaking portion of this Order contains either
a proposed or modified information collection. As part of its continuing effort to reduce
paperwork burdens, we invite the general public and the Office of Management and Budget
(OMB) to comment on the information collections contained in the Further Notice of Proposed
Rulemaking portion of this Order, as required by the Paperwork Reduction Act of 1995, Pub. L.
No. 104-13. Public and agency comments are due at the same time as other comments on the
Further Notice of Proposed Rulemaking; OMB comments are due 60 days from date of
publication of this Order in the Federal Register. Comments should address: (a) whether the
proposed collection of information is necessary for the proper performance of the functions of
the Commission, including whether the information shall have practical utility; (b) the accuracy
of the Commission's burden estimates; (c) ways to enhance the quality, utility, and clarity of the
information collected; and (d) ways to the burden of the collection of information on
the respondents, including the use of automated collection techniques or other forms of
information technology.

D. Final Paperwork Reduction Act of 1995 Analysis

561 See 47 c.F.1L § 1.721(8X8).
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241. The decision herein has been analyzed with respect to the Paperwork Reduction
Act of 1995, Pub. L. 104-13, and the Oiiice of Management and Budget (OMB) has approved
some of its requirements in OMB No. 3060-0787. Some of the proposals have been modified or
added, however, and therefore some of the information collection requirements in this item are
contingent upon approval by the OMB .

E . Ex Parte Presentations

242. This matter shall be treated as a "permit-but-disclose" proceeding in accordance
with the Commission's ex parte mles."5 Persons making oral ex parte presentations are
reminded that memoranda summarizing the presentations must contain summaries of the
substance of the presentations and not merely a listing of the subjects discussed. More than a one
or two sentence description of the views and arguments presented is generally required."°

F. Petitions for Reconsideration

243. Parties must tile any petitions for reconsideration of this Order within thirty days
from publication in the Federal Register. Parties may file oppositions to the petitions for
reconsideration pursuant to section l.429(i) of the rules.'°'

244. To file a petition for reconsideration in this proceeding, parties must 'tile an
original and ten copies of all petitions and oppositions. Petitions and oppositions should be sent
to the Office of the Secretary, Federal Communications Commission, 445 12th St., S.W., TWA-
204, Washington, D.C. 20554. If parties want each Commissioner to have a personal copy of
their documents, an original plus fourteen copies must be filed. In addition, participants should
submit two additional copies directly to the Common Carrier Bureau, Enforcement Division,
Room 6008, 2025 M Street, N.W., Washington, D.C. 20554. The petitions and oppositions will
be available for public inspection during regular business hours in theDockets ReferenceRoom
(Room 239) of the Federal Communications Commission, 1919 M Street, N.W., Washington,
D.C. 20554. Copies of the petition and any subsequently tiled documents in this matter may be

565 See Amendment of47 CAR I. 1200 et seq. Concerning Ex Page Presentations in Commission
Proceedings, Report and Order,12FCC Rod 7348, 7356-57, 27 (citing 47 C.F.R. l.l204(bXl)) (1997).

566 See 41 c.I=.m 1.1206(bX2), as revised.

567 See 47 c.1=.1=L § 1.429(n.
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obtained from International Transcription Services, 1231 20th Street N.W., Washington D.C
20036, (202)857-3800

245. Petitions for reconsideration must comply with section 1.429 and all other
applicable sections of the Commission's rules."° Petitions also must clearly identify the specific
portion of this Order for which relief is sought. If a portion of a party's arguments does not fall
under aparticular topic listed in the outline of this Order, such arguments should be included in a
clearly lapelled section at the beginning or end of the filing

G. Comment Filing Procedures

246. Pursuant to applicable procedures set forth in sections 1.415 and 1.419 of the
Commission's rules, 47 C.F.R. §§ 1.415, 1.419, interested parties may file comments on or
before 30 days &on publication in the Federal Register, and reply comments on or before 45
days &om publication in the Federal Register. Comments may be filed using the Commission's
Electronic Comment Filing System (ECFS) or by filing paper copies

247. Comments filed through the ECFS can be sent as an electronic file via the Internet
to <http://www.fcc.gov/e-file/ecfs.hunl>. Generally, only one copy of an electronic submission
must be tiled. If multiple docket or mlernaking numbers appear in the caption of this proceeding
however. commenters must transmit one electronic copy of the comments to each docket or
Rulemaking number referenced in the caption. In completing the transmittal screen, commenters
should include their full name, Postal Service mailing address, and the applicable docket or
nxlernaking number. Parties may do submit an electronic comment by Internet e-mail. To get
tiling instructions for e-mail comments, commenters should send an e-mail to ecfs@fcc.gov, and
should include the following words in the body of the message, "get form <your e-mail address
A sample form and directions will be sent in reply

248. Parties who choose to file by paper must tile an origktal and four copies of each
filing. If more than one docket or Rulemaking number appear in the caption of this proceeding
commenters must submit two additional copies for each additional docket or Rulemaking number
All filings must be sent to the Commission's Secretary, Maddie Roman Salas, Office of the
Secretary, Federal Communications Commission, 445 12th St., S.W., TWA~325, Washington,

See 47 C.F.R. § 1.429. We require, however, that a summary be included with all comments, although a
summary that docs not exceed three pages will not count toward the page limits. The summary may be
paginated separately loom the nest of the pleading (e.g., as "i, ii"). id

See Electronic Filing ofbocuments in Rulemaking Proceedings, 63 Fed. Reg. 24,121 (1998)
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D.C. 20554.

249. Parties who choose to file by paper should also submit their comments on
diskette. These diskettes should be submitted to: Kimberly Parker, Federal Communications
Commission, Common Carrier Bureau, 2025 M Street, N.W., Sixth Floor, Washington, DC
20554. Such a submission should be on a 3.5 inch diskette formatted in an IBM compatible
format using WordPerfect 5.1 for Windows or compatible software. The diskette should be
accompanied by a cover letter and should be submitted in "read only" mode. The diskette should
be clearly lapelled with the commenter's name, proceeding (including the lead docket number in
this case, CC Docket No. 94-129); type of pleading (comment or reply comment); date of
submission; and the name of the electronic file on the diskette. The label should also include the
following phrase "Disk Copy - Not an Original." Each diskette should contain only one party's
pleadings, preferably in a single electronic file. In addition, commenter must send diskette
copies to the Commission's copy contractor, International Transcription Service, Inc., 1231 20th
Street, N.W., Washington, D.C. 20037.

250. Written comments by the public on the proposed and/or modified information
collections are due 30 days after publication of this Notice in the Federal Register. Written
comments must be submitted by the Office ofMa.nagement and Budget (OMB) on the proposed
and/or modified information collections on or before 60 days after date of publication in the
Federal Register. In addition to filing comments with the Secretary, a copy of any comments on
the information collections contained herein should be submitted to Judy Boney, Federal
Communications Commission, 445 12th St., S.W., Room A1836, Washington, DC 20554, or via
the Internet to jboley@fcc.gov and to Timothy Fagin, OMB Desk Officer, 10236 NEOB, 725 -
17th Street, N.W., Washington, DC 20503 or via the Internet to fain_t@d.eop.gov.
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vi. onnmnnwc CLAUSES

251. Accordingly, ITIS ORDERED that pursuant to sections 1, 4, 201-205, and 258,
of the Communications Act of 1934,asamended, 47 U.S.C. §§ 151, 154, 201-205, and 258, the
policies, rules, and requirements set forth herein ARE ADOPTED.

252. IT 1s 1=URMER ORDERED that 47 C.F.R. Part 64 IS AMENDED as set forth in
Appendix A, effective 70 days airer publication of the text thereof 'm the Federal Register, except
that the following rules set forth in Appendix A will not become effective until 90 days after
publication of the text in the Federal Register: sections 64.1100(c), 64.1 l 00(d), 64.1170, and
64.1180.

253. IT IS FURTHER ORDERED that the stay of the application of the Commission's
verification rules to in-bound calls imposed 'm Policies and Rules Concerning Unauthorized
Changes ofConsumers'Long Distance Carriers,Order, ll FCC Red 856 (1995) is lifted.

254. IT IS FURTHER ORDERED that pursuant to section l.429(d) of the
Commission's rules, 47 C.F.R. § l.429(d), U S WEST's Petition for Reconsideration is dismissed
as being untimely filed.

255. IT IS FURN1ER ORDERED that a FURTHER NOTICE OF PROPOSED
RULEMAKING IS ISSUED.

256. IT IS FURTHER ORDERED that the Chief of the Common Carrier Bureau is
delegated authority to require the submission of additional information, make further inquiries,
and modify the dates and procedures if necessary to provide for a fuller record and a more
efficient proceeding.

-urn-»r
257. IT IS FURTHER ORDERED that the Commission's Ounce of Public Affairs,

Reference Operations Division, SHALL SEND a copy of this Order, including the Fir aLl
Regulatory Flexibility Analysis and the Initial Regulatory Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small Business Administration.

f
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258. The Order IS ADO PTED, and the requirements contained herein will become

effective 70 days aler publication of a summary in the Federal Register, except that the
fol lowing rules in Appendix A wil l  become elective 90 days after publication of the summary in

the Federal Register: sections 64.1 l 00(c), 64.1 l00(d), 64.1170, and 64.1180. The collections of
information contained within is contingent upon approval by OMB .

FEDERAL coz\4mun1cAnons COMMISSION

Magalie Roman Salas
S¢¢18281'Y

..~4.» .
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APPENDIX A

RULES AMENDED

Part 64 of the Commission's Rules and Regulations, Chapter 1 of Title 47 of the Code of
Federal Regulations, is amended as follows:

l. The title of Part 64, Subpart K, is amended to read as follows:

S u b p a r t  K  -  C h a n g e s  i n  P r e f e r r e d  T e l e c o m m u n i c a t i o n s  S e r v i c e  P r o v i d e r s

2 .  P a r t  6 4 ,  S u b p a r t  K ,  i s  f u r t h e r  a m e n d e d  b y  r e d e s i g u a t i n g  s e c t i o n  6 4 . 1 1 0 0  a s  s e c t i o n  6 4 . 1 1 5 0 ,
a n d  m o d i f y i n g  n e w  s e c t i o n  6 4 . 1 1 5 0  t o  r e a d  a s  f o l l o w s :

§64.1150 Verification of Orders for Telecommunications Service

No telecommunications carrier shall submit a preferred carrier change order unless and
until the order has first been confirmed in accordance with one of the following
procedures:

(a) The telecommunications carrier has obtained the subscriber's written authorization in
a form that meets the requirements of section 64.1160; or

(b) The telecommunications carrier has obtained the subscriber's electronic authorization
to submit the preferred carrier change order. Such authorization must be placed from the
telephone number(s) on which the preferred carrier is to be changed and must conN fn
the information required in paragraph (a) of this section. Telecommunications carriers
electing to confirm sales electronically shall establish one or more toll-free telephone
numbers exclusively for that purpose. Calls to the nurnber(s) will connect a subscriber to
a voice response unit, or similar mechanism that records the required information
regarding the preferred carrier change, including automatically recording the originating
automatic numbering identification; or

(c) An appropriately qualified independent third party has obtained the subscriber's oral
authorization to submit the preferred carrier change order that colnfinms and includes
appropriate verification data (e.g., the subscriber's date of birth or social security
number). The independent third party must (1) not be owned, managed, controlled, or
directed by the carrier or the carrier's marketing agent; (2) must not have any financial
incentive to confirm preferred carrier change orders for the carrier or the carrier's
marketing agent; and (3) must operate in a location physically separate &om the carrier or
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the carrier's marketing agent. The content of the verification must include clear and
conspicuous confirmation that the subscriber has authorized a preferred carrier change; or

(d) Any State-enacted verification procedures applicable to intrastate preferred carrier
change orders only.

3. Part 64, Subpart K, is further amended by predesignating section 64.1150 as section 64.1160,
and modifying new section 64.1160 to read as follows:

§64.1160 Letter of Agency Form and Content

(a) A telecommunications carrier may use a letter of agency to obtain written
authorization and/or verification of a subscriber's request to change his or her preferred
carrier selection. A letter of agency that does not conform with this section is invalid for
purposes of this subpart.

(b) The letter of agency shall be a separate document (or an easily separable document)
containing only the authorizing language described in paragraph (e) of this section having
the sole purpose of authorizing a telecommunications carrier to initiate a preferred carrier
change. The letter of agency must be signed and dated by the subscriber to the telephone
line(s) requesting the preferred carrier change.

(c) The letter of agency shall not be combined on the same document with inducements
of any land.

I

(d) Notwithstanding paragraphs (b) and (c) of this section, the letter of agency may be
combined with checks that contain only the required letter of agency language as
prescribed in paragraph (e) of this section and the necessary information to make the
check a negotiable instrument. The letter of agency check shall not contain any
promotional language or material. The letter of agency check shall contain in easily
readable, bold-face type on the front of the check, a notice that the subscriber is
authorizing a preferred carrier change by signing the check. The letter of agency
language shall be placed near the signature line on the back of the check.

(e) At a minimum, the letter of agency must be printed with a type of sufficient size and
readable type to be clearly legible and must contain clear and unambiguous language that
coniirnnsz

(1) The subscriber's billing name and address and each telephone number to be
covered by the preferred carrier change order;
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(2) The decision to change the preferred canter from the current
telecommunications carrier to the soliciting telecommunications carrier;

(3) That the subscriber designates [name of submitting carrier] to act as the
subscriber's agent for the preferred carrier change;

(4) That the subscriber understands that only one telecommunications carrier may
be designated as the subscriber's interstate or interLATA preferred interexchange carrier
for any one telephone number. To the extent that a jurisdiction allows the selection of
additional preferred carriers (e.g., local exchange, inu'aLATA/intrastate toll,
interLATA/interstate toll, or international interexchange) the letter of agency must
contain separate statements regarding those choices, although a separate letter of agency
for each choice is not necessary; arid

(5) That the subscriber understands that any preferred carrier selection the
subscriber chooses may involve a charge to the subscriber for changing the subscriber's
preferred carrier.

(f) Any carrier designated in a letter of agency as a preferred carrier must be the carrier
directly setting the rates for the subscriber.

(g) Letters of agency shall not suggest or require that a subscriber take some action 'm
order to retain the subscriber's current telecommunications carrier.

9

(h) If any portion of a letter of agency is translated into another language then all portions
of the letter of agency must be translated into that language. Every letter of agency must
be translated into the same language as any promotional materials, oral descriptions or
instructions provided with the letter of agency.

4 .  P a r t  6 4 ,  S u b p a r t  K ,  i s  f u r t h e r  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  6 4 . 1 1 0 0 ,  6 4 . 1 1 7 0 ,  6 4 . 1 1 8 0 ,

a n d  6 4 . 1 1 9 0  t o  r e a d  a s  f o l l o w s :

§64.1100 Changes in Subscriber Carrier Selections

(a) No telecommunications carrier shall submit or execute a change on the behalf of a
subscriber in the subscriber's selection of a provider of telecommunications service
except in accordance with the procedures prescribed in this Subpart. Nothing in this
section shall preclude any State commission &om enforcing these procedures with respect
to intrastate services.

1 4 7
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(1) No submitting carrier shall submit a change on the behalf of a subscriber in
the subscriber's selection of a provider of telecommunications service prior to obtaining
(A) authorization &om the subscriber, and (B) verification of that authorization in
accordance with the procedures prescribed in section 64.1150. For a submitting carrier
compliance with the verification procedures prescribed in this Subpart shall be deNned as
compliance with subsections (a) and (b) of this section, as well with section 64.1150
The submitting carrier shall maintain and preserve records of verification of subscriber
authorization for a minimum period of two years after obtaining such verification

(2) An executing carrier shall not verify the submission of a change in a
subscriber's selection of a provider of telecommunications service received from a
submitting carrier. For an executing carrier, compliance with the procedures prescribed
in this Subpar shall be defined as prompt execution, without any unreasonable delay, of
changes that have been verified by a submitting carrier

(3) Commercial mobile radio services (CMRS) providers shall be excluded from
the verification requirements of this Subpart as long as they are not required to provide

i nequal access to common carriers for the provision of telephone toll services,
accordance with 47 U.S.C. §332(c)(8)

(b) Where a telecommunications carrier is selling more than one type of
telecommunications service (e.g., local exchange, intr'aLATA/intrastate toll
interLATA/interstate toll, and international toll) that carrier must obtain separate
authorization from the subscriber for each service sold, although the authorizations may
be made within the same solicitation. Each authorization must be verified separately
horn any other authorizations obtained in the same solicitation. Each authorization must
be verified in accordance with the vcriiication procedures prescribed in this Subpart

(c) Carrier Liability for Charges. Any submitting telecommunications carrier that fails to
comply with the procedures prescribed in this Subpart shall be liable to the subscriber's
properly authorized carrier in an amount equal to adj charges paid to the submitting
telecommunications carrier by such subscriber airer such violation, as well as for
additional amounts as prescribed in section 64.1170 of this Subpart. The remedies
provided in this Subpart are in addition to any other remedies available by law

(d) Subscriber Liability for Charges. Any subscriber whose selection of
telecommunications service provider is changed without authorization verified in
accordance with the procedures set forth in this Subpart is absolved of liability for
charges irnptvsed by the unauthorized carrier for service provided during the first 30 days
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a l t e r  t h e  u n a u t h o r i z e d  c h a n g e .  U p o n  b e i n g  i n f o r m e d  b y  a  s u b s c r i b e r  t h a t  a n  u n a u t h o r i z e d
ch a n g e  h a s  o ccu r r e d ,  t h e  a u t h o r i ze d  ca r r i e r ,  t h e  u n a u t h o r i ze d  ca r r i e r ,  o r  t h e  e xe cu t i n g
c a r r i e r  s h a l l  i n f o r m  t h e  s u b s c r i b e r  o f  t h i s  3 0 - d a y  a b s o l u t i o n  p e r i o d .  T h e  s u b s c r i b e r  s h a l l
b e  a b s o l v e d  o f  l i a b i l i t y  f o r  t h i s  3 0 - d a y  p e r i o d  o n l y  i f  t h e  s u b s c r i b e r  h a s  n o t  a l r e a d y  p a i d
ch a r g e s  t o  t h e  u n a u th o r i ze d  ca r r i e r .

(1) Any charges imposed by the unauthorized carrier on the subscriber after this
30-day period shall be paid by the subscriber to the authorized carrier at the rates the
subscriber was paying to the authorized carrier at the time of the unauthorized change.
Upon the subscriber*'s return to the authorized carrier, the subscriber shall forward to the
authorized carrier a copy of any bill that contains charges imposed by the unauthorized
carrier after the 30-day period of absolution. After the authorized carrier has re-rated the
charges to reflect its own rates, the subscriber shall be liable for paying such re-rated
charges to the authorized carrier.

(2) If the subscriber bas already paid charges to the unauthorized carrier, and the
authorized carrier recovers such charges as provided in paragraph (c), the authorized
carrier shall refund or credit to the subscriber any charges recovered from the
unauthorized carrier in excess of what the subscriber would have paid for the same
service had the unauthorized change not occurred, in accordance with the procedures set
forth in section 64.1170 of this Subpart.

(3) If the subscriber has been absolved of liability as prescribed by this
subsection, the unauthorized carrier shall also be liable to the subscriber for any charge
required to return the subscriber to his or her properly authorized carrier, if applicable.
(e) Definitions. For the purposes of this Subpart, the following definitions are
applicable:

(1) Submitting carrier: a submitting carrier is generally any telecommunications
carrier that: (A) requests on the behalf of a subscriber that the subscriber's
telecommunications carrier be changed, and (B) seeks to provide retail services to the end
user subscriber. A carrier may be treated as a submitting carrier, however, if it is
responsible for any unreasonable delays in the submission of carrier change requests or
for the submission of unauthorized carrier change requests, including fraudulent
authorizations.

(2) Executing carrier: an executing carrier is generally any telecommunications
carrier that effects a request that a subscribe/s telecommunications carrier be changed. A
carrier may be heated as an executing carrier, however, if it is responsible for any
unreasonable delays in the execution of carrier changes or for the execution of

1 4 9
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unauthorized carrier changes, including fxaudulent authorizations

(3) Authorized carrier: an authorized carrier is generally any telecommunications
carrier that submits a change, on behalf of a subscriber, in the subscriber's selection of a
provider of telecommunications service with the subscriber's authorization verified in
accordance with the procedures specified in this Subpart

(4) Unauthorized carrier: an unauthorized carrier is generally any
telecommunications carrier that submits a change, on behalf of a subscriber, in the
subscriber's selection of a provider of telecommunications service but fails to obtain the
subscriber's authorization verified in accordance with the procedures specified in this
Subpart

(5) Unauthorized change: an unauthorized change is a change in a subscriber's
selection of a provider of telecommunications service that was made without
authorization verified in accordance with the verification procedures specified in this
Subpart

§64.1170 Reimbursement Procedures

(a) The procedures in this section shall apply only after a subscriber has determined that
an unauthorized change has occurred, as defined by section 64.1100(e)(5) of this Subpart
and the subscriber has paid charges to an allegedly unauthorized carrier. Upon receiving
notification &on the subscriber or a carrier that a subscriber has been subj ected to an
unauthorized change and that the subscriber has paid charges to an allegedly unauthorized
carrier, the properly authorized carrier must, within 30 days, request from the allegedly
unauthorized carrier proof of verification of the subscriber's authorization to change
carriers. Within ten days of receiving such request, the allegedly unauthorized carrier
shall forward to the authorized carrier either

(1) Proof of verification of the subscriber's authorization to change carriers; or
(2) The following

(A) An amount equal to all charges paid by the subscriber to the
unauthorized carrier: and

(B) An amount equal to any charge required to return the subscriber to his
or her properly authorized carrier, if applicable

(C) Copies of any telephone bill(s) issued &om the unauthorized carrier to
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th e  su b sc r i b e r .

(b) If an authorized carrier incurs any billing and collection expenses 'm collecting
charges &om the unauthorized carrier, the unauthorized carrier shall reimburse the
authorized carrier for reasonable expenses.

(c) Where a subscriber notifies the unauthorized carrier, rather than the authorized carrier,
of an unauthorized subscriber carrier selection change, the unauthorized carrier must
immediately notify the authorized carrier.

(d) Subscriber Refunds or Credits. Upon receipt from the unauthorized carrier of the
amount described in paragraph (a)(2)(A), the authorized carrier shall provide a refund or
credit to the subscriber of all charges paid in excess of what the authorized carrier would
have charged the subscriber absent the unauthorized change. If the authorized carrier has
not received from the unauthorized carrier an amount equal to charges paid by the
subscriber to the unauthorized carrier, the authorized carrier is not required to provide any
refund or credit. The authorized carrier must, within 60 days after it receives notification
of the unauthorized change, inform the subscriber if it has failed to collect any charges
Hom the unauthorized carrier and inform the subscriber of his or her right to pursue a
claim against the unauthorized carrier for a refund of all charges paid to the unauthorized
earner.

(e) Restoration of Premium Programs. Where possible, the properly authorized carrier
must reinstate the subscriber in any premium program in which that subscriber was
enrolled prior to the unauthorized change, if that subscriber's participation Kr the premium
program was terminated because of the unauthorized change. If the subscriber has paid
charges to the unauthorized carrier, the properly authorized carrier shall also provide or
restore to the subscriber any premiums to which the subscriber would have been entitled
had the unauthorized change not occurred. The authorized carrier must comply with the
requirements of this subsection regardless of whether it is able to recover from the
unauthorized carrier any charges that were paid by the subscriber.

1 5 1
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§64.1180 Investigation Procedures

(a) The procedures in this section shall apply only tier a subscriber has determined that
an unauthorized change has occurred and such subscriber has not paid for charges
imposed by the unauthorized carrier for the first 30 days after the unauthorized change, in
accordance with section 64.1100(d) of this Subpart

(b) The unauthorized carrier shall remove from the subscriber's bill all charges that were
incurred for service provided during the first 30 days after the unauthorized change
occurred

(c) The unauthorized carrier may, within 30 days of the subscriber's return to the
authorized carrier. submit to the authorized carrier a claim that the subscriber was not
subj ected to an unauthorized change, along with a request for the amount of charges for
which the consumer was credited pursuant to paragraph (b) and proof that the change to
the subscriber's selection of telecommunications carrier was made with authorization
verified in accordance with the verification procedures specified in this Subpart

(d) The authorized carrier shall conduct a reasonable and neutral investigation of the
claim, including, where appropriate, contacting the subscriber and the carrier making the

(e) Within 60 days after receipt of the claim and the proof of verification, the authorized
carrier shall issue a decision on the claim to the subscriber and the carrier making the

(1) If the authorized carrier decides that the subscriber was not subjected to an
unauthorized change, the authorized carrier shall place on the subscriber's bill a
charge equal to the amount of charges for which the subscriber was previously
credited pursuant to paragraph (b). Upon receiving this amount, the authorized
carrier shall forward this amount to the carrier making the claim

(2) If the authorized carrier decides that the subscriber was subjected to an
unauthorized change, the subscriber shall not be required to pay the charges for
which he or she was previously absolved

§64.1190 Preferred Carrier Freezes

(a) A preferred carrier freeze (or freeze) prevents a change in a subscriber's preferred
carrier selection unless the subscriber gives the carrier Hom whom the wheeze was
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requested his or her express consent. All local exchange carriers who offer preferred
carrier freezes must comply with the provisions of this section.

(b) All local exchange carriers who offer preened carrier &ee2es shall offer iieezes on a
nondiscriminatory basis to all subscribers, regardless of the subscriber's carrier selections.

(c) Preferred carrier freeze procedures, including any solicitation, must clearly distinguish
among telecommunications services (e.g., local exchange, intraLATA/intrastate toll,
interLATA/interstate toll, and international toll) subject to a preferred carrier freeze. The
carrier offering the keeve must obtain separate authorization for each service for which a
preferred carrier freeze is requested.

(d) Solicitation and imposition of preferred carrier &eezes.

(1) All carrier-provided solicitation and other materials regarding preferred carrier
&eezes must include:

(A) An explanation, in clear and neutral language, of what a preferred carrier
freeze is and what services may be subject to a freeze;

(B) A description of the specific procedures necessary to lift a preferred carrier
freeze; an explanation that these steps are in addition to the Cornrnission's
verification rules in sections 64.1150 and 64.1160 for changing a subscriber's
preferred carrier selections; and an explanation that the subscriber will be unable
to snake a change in carrier selection unless he or she lifts the freeze; and

(C) An explanation of any charges associated with the preferred carrier breeze.

(2) No local exchange carrier shall implement a preferred carrier freeze unless the
subscriber's request to impose a 'freeze has list been confirmed in accordance with
one of the following procedures:

(A) The local exchange carrier has obtained the subscriber's written and signed
authorization in a form that meets the requirements of section 64.1 l 90(d)(3); or

(B) The local exchange carrier has obtained the subscriber's electronic
authorization, placed from the telephone number(s) on which the preferred carrier
iieeze is to be imposed, to impose a preferred carrier freeze. The electronic
authorization should continnn appropriate verification data (e.g., the subscriber's
date of birth or social security number) and the information required in section
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64.1190(d)(3)(B)(i)-(iv). Telecommunications carriers electing to confirm
preferred carrier freeze orders electronically shall establish one or more toll-free
telephone numbers exclusively for that purpose. Calls to the number(s) will
connect a subscriber to a voice response unit, or similar mechanism that records
the required information regarding the preferred carrier freeze request, including
automatically recording the originating automatic numbering identification; or

(C) An appropriately qualified independent third party has obtained the
subscriber's oral authorization to submit the preferred carrier freeze and confirmed
the appropriate verification data (e.g., the subscriber's date of birth or social
security number) and the information required in section 64.1 l90(d)(3)(B)(i)-(iv)
The independent third party must (1) not be owned, managed, or directly

controlled by the carrier or the carrier's marketing agent; (2) must not have any
financial incentive to confirm preferred carrier freeze requests for the carrier or
the carrier's marketing agent; and (3) must operate in a location physically
separate from the carrier or the carrier's marketing agent. The content of the
verification must include clear and conspicuous confirmation that the subscriber
has authorized a preferred carrier freeze

(3) Written authorization to impose a preferred carrier freeze. A local exchange
carrier may accept a subscriber's written and signed authorization to impose a freeze
on his or her preferred carrier selection. Written authorization that does not conform
with this section is invalid and may not be used to impose a preferred carrier freeze

(A) The written authorization shall comply with section 64.1 l60(b), (c), and (h) of
the Colnmission's mies concerning the form and content for letters of agency

(B) At a minimum, the written authorization must be printed with a readable type
of sufficient size to be clearly legible and must contain clear and unambiguous
language that confirms

(i) The subscriber's billing name and address and the telephone numben(s) to
be covered by the preferred carrier freeze

(ii) The decision to place a preferred carrier heezie on the telephone nurnbeds)
and particular service(s). To the extent that a jurisdiction allows the
imposition ofpreferned carrier WHeezes on additional preferred carrier
selections (e.g., for local exchange, intraLLATA/intrastate toll
interLATA/interstate toll service, and international toll), the authorization
must contain separate statements regarding the particular selections to be
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cozen;

(iii) That the subscriber understands that she or he will be unable to make a
change in carrier selection unless she or he liss the preferred carrier Heeze;
and

(iv) That the subscriber understands that any preferred carrier &eeze may
involve a charge to the subscriber.

(e) Procedures for lifting preferred carrier freezes. All local exchange carriers who offer
preferred carrier iieezes must, at a minimum, offer subscribers the following
procedures for lifting a preferred carrier freeze:

(1) A local exchange carrier administering a preferred carrier freeze must accept a
subscriber's written and signed authorization stating her or his intent to lift a preferred
carrier 5'eeze; and

(2) A local exchange carrier administering a preferred carrier freeze must accept a
subscriber's oral authorization stating her or his intent to lift a preferred carrier freeze
and must offer a mechanism that allows a submitting carrier to conduct a three-way
conference call with the carrier administering the freeze and the subscriber in order to
lift a Nan. When engaged in oral authorization to lift a preferred carrier freeze, the
carrier administering the iieeze shall confirm appropriate verification data (e.g., the
subscriber's date of birth or social security number) and the subscriber's intent to lift
the particular freeze.

l
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APPENDIX B

PROPOSED RULE CHANGES

Part 64 of the Commission's Rules and Regulations, Chapter 1 of Title 47 of the Code of Federal
Regulations, is proposed to be amended as follows:

1. Part 64, Subpart K, is proposed to be amended by modifying section 64.1100(c), (d), and
adding subsection (f) to mad as follows:

§64.1100 Changes in Subscriber Carrier Selections

(c) Carrier Liability for Charges. Any submitting telecommunications carrier that fails to
comply with the verification procedures prescribed in this Subpart shall be liable to the
subscriber's properly authorized carrier for amounts as prescribed in section 64.1170 of this
Subpart, as well as for:

(1) If the subscriber has paid charges to the unauthorized carrier, an amount equal to
double the charges paid by such subscriber to the submitting carrier for charges incurred
during the first 30 days aler the unauthorized change, as well as an amount equal to all
subsequent charges paid by the subscriber, or

(2) If the subscriber has not paid charges to the unauthorized carrier, an amount equal to
what the unauthorized carrier would have charged the subscriber for charges incurred
during the EM 30 days aler the unauthorized change.

The remedies provided in this Subpart are in addition to any other remedies available by law.

(d) (2) If the subscriber has already paid charges to the unauthorized carrier, the subscriber
shall receive a refund or credit of all charges paid to such carrier, in accordance with the
procedures set forth in section 64.1170 of this Subpart. The liability provisions of this
subsectionshall not apply if the subscriber's authorized carrier does not receive from the
unauthorized carrier the amount described in section 64.1170(a)(2)(A) or the amount
described in section 64.1110<<1)(1><B).

2. Pan 64, Subpart K, is further proposed to be amended by modifying section 64.1170 to read
as follows:
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§64.1170 Reimbursement Procedures

(a) The procedures 'm this section shall apply Ody after a subscriber has determined that an
unauthorized change has occurred, as defined by section 64.1 l00(e)(5) of this Subpart. Upon
receiving notification from the subscriber or a carrier that a subscriber has been subjected to
an mauorized change, the properly authorized carrier must, within 30 days, request from
the dlegcdly unauthorized carrier proof of verification of the subscriber's authorization to
change carriers. Within ten days of receiving such request, the allegedly unauthorized carrier
shall forward to the authorized carrier either:

(2) The following:

(A) If the subscriber has paid charges to the unauthorized carrier, an amount equal to
double the charges paid by the subscriber ro the unauthorized carrier for changes incurred
during the first 30 days after the unauthorized change and an amount equal ro all subsequent
charges paid by the subscriber. If the subscriber has not paid charges to the unauthorized
carrier, an amount equal to the charges that the unauthorized carrier billed or would have
billed to the subscriber for charges incurred during the first 30 days after the unauthorized
change; and

(d) Compensation for the Subscriber.

(1) Within ten days of receipt of the amount described in subsection (a)(2)(A) above, the
authorized carrier shall provide a complete refund or credit to the subscriber of all charges
paid by the subscriber to the unauthorized carrier. If the authorized carrier does not receive
the amount described in subsection (a)(2)(A), then the authorized carrier is not required to
provide a complete refund or credit to the subscriber. The authorized carrier must, within 60
days airer it receives notification of the unauthorized change, inform the subscriber if it has
failed to collect any charges from the unauthorized carrier and inform the subscriber of his or
her right to pursue a claim against the unauthorized carrier for a refund of all charges paid to
the unauthorized carrier.

3. Part 64, Subpart K, is furlimerproposed to be amended by adding section 64.1195 to read as
follows:
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§64.1195 Registration Requirement

(a) Applicability. A telecommunications carrier shall not begin to provide interstate
telecommunications service unless it has filed a registration with the Commission in
accordance with subsection (b) and had such registration approved by the Commission

(1) Any telecommunications carrier already providing service on the effective date of
these rules shall comply with the registration requirements of subsection (b) within 90 days
of the effective date of these rules. The provision of service shall not be affected by the filing
of the registration

(b) Contents of registration. The registration shall contain the following information

(1) the carrier's business address

(2) the names and addresses of all officers and other principals

(3) a statement of the carrier's financial viability

(4) a verification that the carrier, its oHicers, and other principals have no prior history of
committing hand on the public .if

(c) Approval or Rejection of Registration. Any registration shall be deemed approved by the
Commission 30 days after filing unless the Commission issues an order rejecting or
suspending such registration. The Commission may reject or suspend such registration for
any of the reasons identified in subsection (d) of this section

(d) Revocation or Suspension of Operating Authority. After notice and opportunity to
respond, the Commission may revoke or suspend the authorization of any
telecommunications carrier to provide service upon any of the following grounds

(1) the carrier fails to File the registration 'm accordance with subsection (a) of this
section

(2) the carrier provides materially false or incomplete information in the course of the
registration required by subsection (a) of this section ; or

(3) the carrier, or any predecessor in interest, or any of its oiiicers or other principals has
failed to pay a forfeiture imposed for violations of section 258
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APPENDIX C

PARTIES FILING COMMENTS TOTHE FURTHER NOTICE .41vDORDER
RESPONSIVE PLEADINGS

CC DQCKET no. 94-129

Air Touch Communications (Air Touch)
America's Carriers Telecommunications Association (ACTA)
Ameritech

Bell Atlantic
Bell Atlantic Mobile, Inc. (Bell Atlantic Mobile)
BellSouth Corp. (BellSouth)
Billing Information Concepts Corp. (BIC)
Brittan Communications lntemational Corp. (BCI)
Cable and Wireless, Inc. (CWI)
Cincinnati Bell Telephone (CBT)
Citizens Communications (Citizens)
Competitive Telecommunication Association (CompTel)
Direct Marketing Association (DMA)
Excel Communications, Inc. (Excel)
Florida Legal Services (FLS)
Florida Public Service Commission (Florida Commission)
Frontier Corp. (Frontier)
GTE Service Corp. (GTE)
Illinois Commerce Commission (Illinois Commission)
Intermedia Communications Gnterrnedia)
INC Long Distance, Inc. (INC Long Distance)
LCI International Telecom Corp. (LCI)
Maryland Public Service Commission (Maryland Commission)
MCI Telecommunications Corp. (MCI)
Montana Public Service Commission (Montana Commission)
National Association of Attorneys General (NAAG)
National Consumers League (NCL)
New York State Consumer Protection Board (NYSCPB)
New York State Department of Public Service (NYSDPS)
Office of the People's Counsel (for the District of Columbia) (OPC)
Ohio Consumers' Counsel (OCC)
Pennsylvania Office ofConsumerAdvocate (PaOCA)
People of the State of California and the Public Utilities Commission of the State of
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California (California Commission)
Public Stay - North Carolina Utilities Commission (North Carolina Commission)
Public Utilities Commission of Ohio (Ohio Commission)
Public Utilities Commission for Texas (TexasCommission)
Quick Response
RCN Corp. Telecom Services, Inc. (RCN)
SDN Users Association, kic. (SDN)
Southern New England Telephone Company (SNET)
SouthWestern Bell Telephone Company, Pacific Bell, & Nevada Bell (SBC)
Sprint Corp. (Sprint)
Telecommunications Resellers Association (TRA)
Tennessee Regulatory Authority (TNRA)
Texas Otiice of Public Utilities (TOPC)
3600 Communications Company (3600)
Time Wamer Communication Holdings Incorporated (TW Comm.)
TPV Services, Inc. (TPV)
United States Telephone Association (USTA)
U S WEST, Inc. (U S WEST)
Vermont Public Service Board (VTPSB)
Virginia State Corp. Commission Staff (Virginia Commission)
VoiceLog LLC (VoiceLog)
Winstar Communications (Winstar)
Working Assets
WorldCom, Inc. (WorldCom)

PARTIES FILING REPLY COMMENTS TO FURTHFR NOTICE AND ORDER
I I RESPONSIVE PLEADINGS

CC DOCKET no. 94-129

America's Carriers Telecommunications Association (ACTA)
Ameritech
AT&T
Bell Atlantic
BellSouth Corp. (BellSouth)
Cable and Wireless, Inc. (CWI)
Cellular Telecommunication Industry Association (CTIA)
Citizens Communications (Citizens)
Direct Marketing Association (DMA)
Excel Communications, Inc. (Excel)
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GTE Service Corp. (GTE)
INC Long Distance, Inc. (INC Long Distance)
LCI International Telecom Corp. (LCI)
MCI Telecommunications Corp. (MCI)
New York State Consumer Protection Board (NYSCPB)
Ohio Consumers' Counsel (OCC)
Oklahoma Corp. Commission (Oklahoma Commission)
People of the State of California and the Public Utilities Commission of the State of

California (California Commission)
RCN Corp. Telecom Services, Inc. (RCN)
Souther New England Telephone Company (SNET)
Sprint Corp. (Sprint)
Telecommunications Resellers Association (TRA)
Telco Communication Group (Telco)
Texas Office of Public Utility Counsel (TOPC)
TPV Services, Inc. (TPV)
United States Telephone Association (USTA)
U s WEST, Inc. (U s WEST)
VoiceLog LLC (VoiceLog)
WorldCom, Inc. (WorldCom)

PARTIES FILING COMMENTS TO MCI PETITION FOR RULEMAKING
CCB/CPD FILE no. 97-19

TT 1

ALLTEL Telephone Services Corporation (ALLTEL)
Ameritech
Association for Local Telephone Service (ALTS)
AT&T I » \
Bell Atlantic and NYNEX
BellSouth Telecommunications, Inc. (BellSouth)
Citizens Communications (Citizens)
Competitive Telecommunications Association (CompTel)
Cox Communications, Inc. (Cox)
GTE Service Corporation (GTE)
MIDCOM Communications, Inc. (MIDCOM)
Southern New England Telephone Company (SNET)
Southwestern Bell Telephone Company, Pacific Bell, and Nevada Bell (SBC)
Sprint Communications Company, L.P. (Sprint)
Telecommunications Resellers Association (TRA)
United States Telephone Association (USTA)
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Worldcom, Inc. (Worldcom)

PARTIES FILING REPLY commElvrs TO MCI PETITION FOR RULEMAKING
CCB/CPD FILE no. 97-19

A m e r i t e c h
A T & T
B e l l S o u t h  T e l e c o m m u n i c a t i o n s ,  I n c .  ( B e l l S o u t h )
C i t i z e n s  C o m m u n i c a t i o n s  ( C i t i z e n s )
G T E  S e r v i c e  C o r p o r a t i o n  ( G T E )
M C I  T e l e c o m m u n i c a t i o n s  C o r p o r a t i o n  ( M C I )
P u e r t o  R i c o  T e l e p h o n e  C o m p a n y  ( P R T C )
S o u t h e r n  N e w  E n g l a n d  T e l e p h o n e  C o m p a n y  ( S N E T )
S p r i n t  C o m m u n i c a t i o n s  C o m p a n y ,  L . P .  ( S p r i n t )
T e l e c o m m u n i c a t i o n s  R e s e l l e r s  A s s o c i a t i o n  ( T R A )
U  S  W E S T ,  I n c .  ( U  S  W E S T )

I

sum

1 6 2



FederaICommunicatious Co lesionF r FCC 98-334

December 17, 1998

Separate Statement
of

Commissioner Susan Ness

Re:lmplementation of the Subscriber Carrier Selection Changes Provisions of the
Telecommunications Act of1996, CC Docket No. 94-129

This Commission receives more complaints about slamming than any other telephone-related
complaint, and despite past efforts by this Commission and state commissions the number of
complaints is still rising. With this Order and Further Notice of Proposed Rulemaking, we take
strong measures both to empower consumers and to punish carriers that engage in slamming
practices.

Slammers are nothing if not bold. Victims of slamming cut across socio»econornic lines and
political parties, and include CEOs, grandmothers, and members of my own staHI I know how
outraged consumers are when they are slammed. They feel violated. I have received
innumerable e-mails expressing consumers' Brustration, and I am certain my colleagues have had
the same experience. Three times in the past several years, I have testified on slamming at field
hearings before Senate committees, and I have heard the outrage loud and clear from legislators
and their constituents.

There is no doubt that we must take additional steps to act swiftly and punish wrongful carriers
sevcnely. , -  .

The rules we adopt today are about empowering the victim - the consumer - and preventing
slamming carriers from ever receiving payment for their wrongful actions. Once a payment
enters the hands of a wrongful carrier, there is always the chance that the wrongful carrier will
disappear or file for bankruptcy, as we have now learned &on experience. "Absolution" -
permitting the customer not to pay for service received from a slamming carrier - should make it
less likely that carriers will engage in slamming in the first place.

I share the concern that unlimited absolution might lead to false claims of slamming. But we
have followed the lead of Congress in limiting absolution to a period of 30 days. I also would
have entertained establishing a dollar cap on the amount of absolution, so as to dissuade those
who might be tempted to abuse the process. To those who object to any rule providing an
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absolution remedy, I ask: why penalize all consumers for fear that some might game the system?
our primary

focus is on deterring injury to consumers, and providing a meaningful remedy when it occurs.
Should such abuse arise, the Commission can always modify this mle. For now,

Of course, it is not just the consumer but the rightful carrier that is injured by slamming. During
this interim period, before we can adopt even stronger anti-slamming mies proposed in the
Further Notice, we are faced with a difficult decision: when no payment has been made, we can
give priority to compensating the authorized carrier or to compensating the consumer. I choose
the consumer.

It is the consumer whose choice has been taken away; it is the consumer who has been troubled
and inconvenienced; it is the consumer upon whom we rely to notice the problem and to register
the complaint. l am confident that we will adopt further measures to ensure that authorized
carriers are also compensated, and that stammers are doubly penalized. But in the interim our
first concern must be the consumer. Limited absolution is a form of compensation, not a
windfall.

In addition to harming the consumer and the authorized carrier, slamming also threatens
competition. The centerpiece of competition is consumer choice. If consumers choose a carrier
arid their selection is changed against their will, then consumers are not reaping the benefits of
competition. We are committed to making competition a success. So, in addition to adopting
pro-consumer mies, we are also increasing our enforcement efforts and instituting new
procedures that will make it quicker and easier for consumers to file and resolve slamming
complaints.

Congress has sent us a clear message: stop carriers from slamming. In tum, we are sending
slamnaers a clear message: we have zero tolerance for such practices.

2
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Separate Statement of
Commissioner Gloria Tristam

Re.'1mplementation of the Subscriber Carrier Selection Changes Provisions of the
Telecommunications Act of1996; Policies and Rules Concerning Unauthorized Changes
of Consurners' Long Distance Carriers.

I enthusiastically support the miles adopted today by the Commission to combat slamming.
The problem of slamming has become rampant, and it is the FCC's job to stop it. I believe our
new anti-slamming mies are a major victory for millions of consumers. I expect that these new
rules, in concert with our aggressive enforcement actions against slaxmners, will drastically
reduce the frequency of slamming.

The highlight of the Commission's new mies is that a customer who is slammed need not pay
the slammer. This is good public policy for two reasons. First, allowing consumers to withhold
payment ham the slammer helps takes the profit out of slamming. That should substantially
reduce the Frequency of slamming. Second, allowing a slammed customer to withhold payment
compensates the slamming victim for the trouble and aggravation of having been slammed.
Anyone who has experienced the frustration and inconvenience of being slammed knows that
some compensation is appropriate.

I

For this new approach to work, however, consumers must read their telephone bills carefully.
When a customer receives a bill and notices that his or her preselected carrier has been changed
without consent, the customer should immediately call the carrier they had previously selected
and get switched back to that carrier. At that point, the customer likely has accumulated charges
from the slammer for one month, or part of a month. Our new mies say that the customer need
not pay those charges.

lg however, the customer does not realize that his or her preselected carrier has been
changed and ends up paying the slammer, the customer is still relieved of payment to the
slammer for the first month of service once the slam is discovered. After the one-month period,
the customer's payments to the slammer can be recovered by the customer's authorized carrier.
The authorized carrier must refund to the customer any amount paid by the customer that exceeds
what that customer would have been charged under the authorized carrier's rates. Thus, to take
fullest advantage of the Commission's new slamming rules, consumers need to uncover slams the
first time the slamming carrier's name appears on the bill.
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This new approach to preventing slamming relies on the customer realizing that he or she has
been slammed. Because telephone bills today are not always clear, it is possible for the customer
not to be aware of a change in presubscribed carriers. To deal with misleading or unclear billing
information, the FCC recently proposed requiring carriers to organize their bills more clearly. I
expect the Commission will take up consideration of those rules shortly. Adoption of those rules
would greatly facilitate discovery of an unauthorized change in presubscribed carriers, thereby
ensuring that the customer does not pay the slamming carrier.

Thus, with the adoption of the customer absolution policy, the imposition of two more
significant fines against stammers and crammers, and the simplification of complaint tilings, it
should be clear that this Commission is serious about bringing slamming and cramming to an
end.

\
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December 17,  1998

STATEMENT OF COMMISSIONER MICHAEL K. POWELL,
CONCURRING IN PART AND DISSENTING IN PART

Re: Second Report and Order and Further Notice of Proposed Rulemaking, Implementation of
the Subscriber Carrier Selection Changes Provisions of the Telecommunications Act
of]996 and Policies and Rules Concerning Unauthorized Changes of Consumers '
Long Distance Carriers (CC Docket No. 94-129).

I write separately to explain the Bases upon which I partially dissent from and partially
concur 'm this action.

As an in i t ia l  mat ter,  I  w ish to express my Finn support  for the Commission taking steps,
pursuant  to sect ion 258 of  the 1996 Act ,  to establ ish pol ic ies and rules designed to combat
unauthorized changes of  consumers'  long distance carr iers ("s1ammi11s")- The Act  mandates that
we turn the ship of  federa l  te lecommunicat ions regulat ion smart l y  in  the d i rect ion of  compet i t i ve
markets  and away Horn the t rad i t i ona l  cent ra l  p lanning model .  I t  i s  cr i t i ca l  t o  the funct ion ing of
compet i t ive markets that  consumers make ef fect ive choices in the marketplace,  as these choices
te l l  se l f - i n terested f i rms what  to  se l l ,  bow much and where.  S lamming robs consumers o f
choices they have made,  and thus I  am more than pleased to support  i ts prevent ion and vigorous
prosecut ion.

I  have some nagging concerns,  however,  about  the manner i n which th i s  ac t i on combats
s lamming,  which I  descr ibe br ie f l y  here.  I  agree that  an important  way to  combat  s lamming i s  to
prevent  carr iers  Hom reaping the f inancia l  benef i t s  o f  s lamming.  Further,  I  genera l l y  support
making s lamming carr iers pay for what  they have done,  to  the extent  we have author i t y  to  requi re
such remedies. - '

But  I  am concerned that  some of  the steps taken 'm this i tem may not  adequately compensate
author ized carr iers,  which are no more responsib le for a part i cu lar inc ident  of  s lamming than the
slammed subscr iber.  There are two d imensions to  my eoncems in  th i s  regard.

F i rs t , I  must  respect fu l l y  and re luctant ly  d issent  f rom the narrow part  of  th is  act ion that
requi res authorized carr iers to forward to the subscriber charges the subscriber has paid to the
s lamming carr ier  (which the author i zed carr ier  then co l lects  Boy the s lammer) to  the extent
those monies exceed the amount  the subscr iber would normal l y  have paid the author ized carr ier .
Whi le I  agree that  i t  i s  a worthy end for us to do what  we can to restore slammed subscribers to
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their original positions, I feel strongly that the means for achieving this end must comport, as
always, with the express language of the Act. Section 258(b) could not be more clear that a
slamming carrier is liable to the authorized carrier for the entire amount the slammed subscriber
has paid to the slammer:

Any telecommunications carrier that violates the verification procedures described in
subsection (a) and that collects charges for telephone exchange service or telephone toll
service from a subscriber shall be liable to the carrier prew'ously selected by the
subscriber in an amount equal to all charges paid by such subscriber after such violation .

The statute provides for no exception to this all-inclusive language regarding charges paid to the
subscriber, and I respectfully reject the suggestion that we can trump the express language of
section 258(b) by relying on tidbits from the legislative history, comments detailing the parties'
preferences or inferences regarding what Congress must have meant in enacting the provision in
the context of existing Cornrnission rules.

I also reject the suggestion that simple adherence to the statutory language would lead to an
anomalous policy result. For example, allowing the authorized carrier to keep all of the money it
collects horn slamming carriers would tend to maximize the incentive authorized carriers have to
collect from stammers. Moreover, in light of the public outcry agdnst slamming, it seems likely
that many authorized carriers would have Heely chosen to refund charges in excess of what the
subscriber normally would have paid, just to keep their subscribers happy and retain them in an
increasingly competitive market. By mandating this remedy, we have overstepped our legal
authority and precluded potential market-based remedies that could have achieved the same
purpose.

Given these objections, I would have preferred to make use of other express language in
section 258(b), which provides that "[t]he remedies provided by this subsection are in addition to
any other remedies available by law.""" In particular, I would have preferred to consider -
alternative legal means by which the slammed subscriber could collect an amount equal to the
"excess" i t paid Hom the slamming carrier, provided that such means did not undermine the
statutory remedy available to the authorized carrier. If such means could not be implemented in
this action I would have been open to considering them in the next phase of this proceeding, in
which we will consider additional financial penalties for slamming carriers.

570 47 u.s.c. §258<b) (emphasis Adam).

571 47 U.S.C. § 258(b)-
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Second, I am concerned that our mies do not provide for compensation to the authorized
carrier (either from the slamming carrier or the subscriber) when the subscriber does not pay the
slammer. I worry that this ortcoming does not afford the authorized carrier the benefit of the
bargain it struck with the subscriber.

Authorized carriers generally have a relationship of indefinite duration with their subscribers,
according to which the authorized carrier expects to profit from doing business with that
subscriber. The authorized carrier relies on that expectation 'm crafting its pricing policies and
otherwise running its business, at least until the subscriber acts to sever his relationship with the
authorized carrier. Without further information on the record, I am not prepared to say that
authorized carriers are not harmed when this expectation is not satisfied.'" I also would point
out that this potential harm would tend to disfavor smaller authorized carriers who are now
entering the market to bring consumers the benefits of additional competition. By declining to
compensate authorized carrier for this potential hand, I believe our rules fall short of keeping the
authorized carrier whole.

In contrast, our mies are more favorable to slammed subscribers. I agree that subscribers
may suffer harms and incur costs as a result of being slammed, and I would support penalizing
slaminers in a way that forces them to compensate subscribers for such harms and costs. But the
fact generally remains that a slammed subscriber expected to be able to make calls, expected to
pay for those calls and actually made the calls. The primary difference is that the slamming
carrier, rather than the authorized carrier, acmally served the subscriber - a fact which will
generally go unnoticed until the subscriber sees a new carrier on his bill. Thus, in many cases,
the subscriber will pretty much receive the benefit of his bargain, albeit based on the
performance of a substitute carrier.

While in principle, I do not object to our mies compensating slammed subscribers, I do wish
we were doing more in this action to compensate authorized carriers. This view is consistent
with the plain language of the section 258, which appears to provide a remedy for the authorized
carrier. Indeed, as I have said, section 258 specifically allows the authorized carrier to collect all

Sn Converscly, I reject the notion that authorized carriers would obtain a windfall if the subscriber paid
them for service actually provided by the slannnning carrier. The authorized carrier made capacity on its network
available for the subscriber's use in reliance on the expectation that the subscriber would use that network and pay
for such use. Thus, payment to the authorized carrier would merely afford the authorized carrier with the benefit
of the bargain it struck with the subscriber. In any event, the plain language of section 258 clearly contemplates
authorized carriers obtaining money paid by the subscriber (to the slammer) even though another carrier has
provided service.
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monies paid by the subscriber to the slammer, without reference to whether or not the amount
paid to the slammer is greater than the amount the authorized carrier would normally receive
from the subscriber. 'I`hus, under the state, the authorized carrier could, in some cases, receive
more than it would have received had the slam not occurred.

In light of these concerns, I would have preferred to defer considering rules to free slammed
subscribers from paying either the slamming or authorized carrier until the next phase of this
proceeding, in which we will consider additional financial penalties for slamming carriers. By
imposing these additional penalties on stammers, I believe we could more adequately
compensate authorized carriers without necessarily reducing compensation to slammed
subscribers. I do, however, take some comfort in knowing that (1) a solution that would provide
more compensation to authorized carriers (based on harsher penalties to stammers) can still be
implemented after reviewing the submissions responding to this action; and (2) authorized
carriers that feel they have not been adequately compensated under our rules may have additional
remedies available in state or federal fore"' These considerations mitigate my concerns
sufficiently that feel comfortable concurring in the remainder of this action.

Having expressed these concerns, I look forward to working with my colleagues in the next
phase of this proceeding to ensure that all of the innocent parties associated with slamming
violations - both subscribers arid authorized carriers - have iilll opportunity to be compensated
for such violations. My colleagues and, in particular, our dedicated Common Carrier Bureau
stair are to be commended for their tireless work in addressing this important consumer
protection issue.

Sn For example, it is my understanding tea! authorized carriers may be able to sue slamming carriers for
lost profits before the Commission pm-suam to Title II of the Act or before state authorities. Other possible
remedies based on state law might include actions dlcging tortuous interference with compacts, interference with
business relationships, and punitive damages (for willful slatnnning violations), or contract violations (¢.g., where
the slamming carrier is a reseller that can be said to have violated a contract with the authorized carrier).

4

9



Federal Communications Commission FCC 98-334

December 17. 1998

DISSENTING STATEMENT OF
COMMISSIONER HAROLD FURCHTGOTT-ROTH

Re: Second Report and Order and Further Notice of Proposed Rulemaking, Implementation of
the Subscriber Carrier Selection Changes Provisions of the Telecommunications Act
ofl996 and Policies and Rules Concerning Unauthorized Changes of Consumers
LongDistance Carriers (CC Docket No. 94-129)

The unauthorized change of a customer's long distance carrier ("slarnrning") is a growing
concern for consumers and this agency, and I congratulate the Commission on taking steps to
reduce it. I appreciate that we must take action to combat slamming, but we cannot and should
not do so in a manner that conflicts with the safeguards and incentives established in the Act
With that in mind, I write separately to explain why I must dissent from the regulations outlined
in today's Order

Before I begin, let me note that everyone here at the Commission shares the same goal
significantly reducing and evenmally eliminating slamming. I express my firm support for the
Commission, pursuant to section 258 of the 1996 Act, to enact rules aha regulations designed to
eliminate these unauthorized changes. I have serious reservations, however, about the method of
achieving these goals that the Commission adopts in this Order. Speciiicadly, I believe that the
consumer absolution scheme created here will lessen the incentives of the party most able to take
appropriate action to combat slamming - i.e. the authorized carrier - and may also inadvertently
lead to an increase in 'fraudulent claims of slamming

First, I am concerned that the absolution of consumer liability proposed here is not found 'm
the statute and even conflicts with the statutory goals. Section 258 seems to anticipate that it
would be the authorized carrier who would have the greatest incentive to police against
slamming, as that carrier would be entitled to recover the charges valid to the slamming carrier
The rules adopted today, however, do not provide for any compensation to the authorized carrier
when the subscriber does not pay the slamming carrier. In this manner, the adoption of consumer
absolution may act to discourage the authorized carrier from policing these practices because
frequently there will be no payments by the consumer to the slamming carrier available for them
to collect

47 USCA Section 258
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I agree with Commissioner Powell that we should be - and indeed the statute envisioned --
doing more to compensate the authorized carriers. These carriers are also harmed by slamming,
as they lose the compensation that would have been due to them had one of their customers not
been taken away in an unauthorized manner. Indeed, the authorized carrier may suffer a greater
harm. The subscriber was still able to make telephone calls using the service of the slamming
carrier. The authorized carrier, however, will be unable to recoup the payments that should have
been made by their customer.

In addition, at least in one regard, the Commission's mies directly conflict with the statute.
Section 258 states that the authorized carrier should be entitled to "an amount equal to all charges
paid by such subscriber alter such violation.""' The Order, however, requires that authorized
carriers, once obtaining monies paid by the subscriber to the slammer, must refund any excess of
what the subscriber would normally have paid. Such a requirement is not what the statute
requires and is especially troubling in concert with the consumer absolution provisions.

At bottom, the statute seemed to ensure that the authorized carrier would be made at least
whole, maximidng their incentive to collect from slamrners. By absolving consumer liability for
the first 30 days and requiring the authorized carriers to refund any excess that they do collect
from a slamming carrier, the Commission is eviscerating the incentives that Congress provided
to the authorized carries.

Finally, I fear that the consumer absolution mechanism adopted today may add further
complications by encouraging false claims of slamming. While I appreciate the expedited
industry-driven process for evaluating slamming claims, informing customers that they may have
30 days of free service with the mere allegation of a slam will only encourage fraudulent claims
of slamming. Moreover, it will necessitate increased costs to be borne by all consumers for
either adjudicating those claims or providing Hee service to those claiming to be slammed. I
cannot endorse such an outcome.

There are countless markets in the United States that work well for both consumers and
businesses alike. The vast majority of these markets work on a common-law basis, without the
striking level of government intervention found in this item. The Colnrnission's decision today
presents the extraordinary situation in which consumers recognize that a service has a price,
willingly purchase that service, are satisfied with the service itself, and yet the federal
government interferes to instruct the consumer not to pay for that service. Indeed, I can think of

Lu 47 USCA Section 258.
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no other indusuy in which a fcdemal agency has decreed such an outcome by mle.

This form of supposedly free service is not cost-less. These costs are borne by legitimate
carriers 'm the telephone industry. The long distance indusuy is extremely competitive and,
according to one of the basic principles of economics, additional costs in a competitive industry
are always reflected in higher prices. And these higher prices will be paid by dl telephone
consumers. That is an outcome that see in conflict with the Telecommunications Act of 1996.

3



Excerpts from Selected FCC Orders

1" Bell South Louisiana

12. On November 24. 1997. the Louisiana Commission submitted its comments to this
Commission concerning BellSouth's Louisiana application. In its comments, the
Louisiana Commission reiterated its view that BellSouth should be granted interLATA
authority, because it has satisfied the requirements of section 271. We note that, although
the Louisiana Commission has addressed every checklist item, it has not included an
analysis of the state of local competition in Louisiana, as the Commission has encouraged
state commissions to perform

29. The record does not support BellSouth's claim that the low flow-through rates are
caused primarily by new entrants making mistakes on the orders they submit. BellSouth
made the same argument in its South Carolina application. We rejected this claim in the
BellSouth South Carolina Order because the record there did not support these claims
Speciticadly, we could not determine how many of the errors assigned by BellSouth to the
actions of competing carriers resulted from Be1lSouth's failure to provide information
such as business rules, concerning how Be1lSouth's internal systems process orders
Given the lack of evidence presented by BellSouth, we find no reason to alter our prior
conclusion that BellSouth has not met its burden of establishing that it is providing
nondiscriminatory access, because it has failed to demonstrate that competing carriers are
to blame for the high order rejection rates. In reaching this decision, we are not
suggesting that BellSouth is responsible if the quality of work performed by the
competing carrier's workforce is, indeed, inferior. BellSouth. however. has failed to
provide us with such information and. therefore. it has failed to substantiate its claim that
competing carriers are to blame for the low order flow-through rate

2" Bell South Louisiana

VI. CHECKLIST COMPLIANCE

49. We next consider whether BellSouth has fully satisfied the competitive
checklist in section 27l(c)(2)(B). In the sections below, we provide a detailed analysis
of BellSouth's application with respect to each checldist item

50. As discussed above, we recognize that BellSouth has made considerable
progress in many areas to comply with the checldist requirements. We urge BellSouth to
continue this work. There are imponam areas, however, where BellSouth fails to satisfy
the requirements stated in the Commission's previous section 271 orders, including the
BellSouth South Carolina Order. Each of our 'findings that BellSouth has not satisfied an
individual item of the competitive checklist constitutes independent grounds for denying
this application
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A. Analytical Framework

51. The analytical Homework we use to assess the application is consistent
with the approach established in the Commission's previous orders. As a general matter,
we re-emphasize the Commission's conclusion in the Ameritech Michigan Order that the
BOC applicant retains at all times the ultimate burden of proof that its application
satisfies adj of the requirements of section 271, even if no party comments on a particular

checklist item. 1

52. With respect to each checklist item, we first determine whether BellSouth
has made a prima facie case that it meets the requirements of the particular checldist

itern.2 A BOC must plead, with appropriate supporting evidence, facts which, if true, are

sufficient to establish that the requirements of section 271 have been met.3 Once the
applicant has made such a showing, opponents must produce evidence and arguments to
show that the application does not satisfy the requirements of section 271 or risk a riling

in the BOC's favor.4 Because the Commission must accord substantial weight to the
Department of Justice's evaluation of a section 271 application, if the Department of
Justice concludes that a BOC has not satisfied the requirements of sections 271 and 272,
the BOC must submit more convincing evidence than that proffered by the Department of

Justice in order to satisfy its burden of proof.5 We note that we will look to the state to

resolve factual disputes wherever possib1e.6 When resolving factual disputes, we use the

"preponderance of the evidence" standard.7

53. We stress that, as an initial matter, we base our determination of whether a
BOC has satisfied a checklist item on the BOC's evidence supporting its prima facie case,
and not on the absence of comments opposing the BOC's showing on a particular issue.
Where a BOC provides sufficient evidence to establish a prima facie case, however,

l Ameritech Michigan,12 FCC Rod at 20568.

2 Id

' Id. at 20569. As the Commission has staled previously, a BOC's section 271 application must be
complete on the day it is filed, and therefore, in assessing whether BellSouth has made a primafaeie case,
we limit our analysis to factual evidence proffered by BellSouth on the date of its application and evidence
in its replies that is directly responsive to arguments raised by parties commenting on its application. ld at

20570-75. But see injia pares. 367-68 (denial of AT8LT Motion to Strike).

4 Id i i  20569.

s Id

6 With respect to the present application, however, the state of Louisiana did not engage ina fact
finding investigation.

1 Ameritech Michigan Order, 12FCC Red at 20568.



commenters opposing the application must provide evidence of their own to shift the
burden of production back to the BOC

54. To make a prima facie case that it is meeting the requirements of a
particular checklist item under Track A, a BOC must demonstrate that it is providing

access or interconnection pursuant to the tcnns of that checklist itern.° The Commission
has previously concluded that, to establish that it is "providing" a checldist item, a BOC
must demonstrate that it has a concrete and specific legal obligation to furnish the item
upon request pursuant to a state~approved interconnection agreement or agreements that
set forth prices and other terms and conditions for each checklist item, and that it is
currently furnishing, or is ready to furnish, the checldist item in the quantities that

competitors may reasonably demandand at an acceptable level of quality

55. As indicated above, BellSouth bases its application on the presence of a
Track A competitor. In our assessment of each checklist item, therefore, we first examine
whether BellSouth identifies an interconnection agreement with a competing provider of
telephone exchange service described in section 271(c)(1)(A) under which it has a legal
obligation to furnish that checldist item. BellSouth states that it is legally obligated to
provide all 14 checklist items through both its state-approved interconnection agreements

and its SGAT 10

56. We next consider, 'm our examination of each checklist item, whether
BellSouth has provided sufficient evidence to demonstrate that it is furnishing, or ready
to furnish, each checklist item as a practical matter. The evidence necessary to
demonstrate compliance will vary depending on the individual checklist item. In certain
circumstances, the BOC's assertion in its brief, supported by testimony &om an officer of
the company will suffice, whereas in other cases, we examine actual commercial usage

and relevant performance data.11 In situations where no actual commercial usage exists
we consider any carrier-to-carrier testing, independent third-party testing, and internal

12 In situations where BellSouth provides access to a particular checldist item
through a region-wide process, such as its OSS, we will consider both region-wide and

47 u.s.c. §27I(¢X2)(B)

Ameritech MichiganOrder, 12 FCC Rod at 20601-02

See BellSouth Application at32

We guess that a BOC submitting factual evidence in support of its application bears the burden of

ensuring that the significance of the evidence is readily apparent. Ameritech Michigan,12 FCC Rcd at

20577. We further note that promises of future performance have no probative value in demonstrating

present compliance with the requirements of section 271. Id at 20573-74

Id at20618
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state specific evidence in our evaluation of that checklist item. 13 Although there is often
more than one tone of evidence that an aonlicant can use to meet its burden of nrooi we
hone that this order will assist future applicants by identifvinz articular Woes of
evidence we Lind persuasive in assessing whether the BOC has complied with the
checklist.

57. When considering commenters' Slings in opposition to the BOC's
application, we look for evidence that the BOC's policies, procedures, or capabilities
preclude it from satisfying the requirements of the checklist item. Mere unsupported
allegations in opposition will not suffice. Although anecdotal evidence may be indicative
of systemic failures, isolated incidents may not be sufficient for a commenter to
overcome a BOC's prima facie case. Moreover, a BOC may overcome such evidence by
providing, inter alia, objective performance data demonstrating that it satisfies the
statutory nondiscrimination requirement. We will also look favorably on BOC measures
designed to correct problems promptly and to prevent similar problems in the future.
While we will not hold the BOCs to a standard of perfection, we require that the BOCs
establish methods to respond effectively to problems as they occur and to prevent similar
failures in the future.

58. In this order, we conclude that BellSouth satisfies six checklist items and
one subsection of a seventh checklist item. We conclude that BellSouth may 'incorporate
by reference its showing on these checklist items in any future application for section 271
approval in Louisiana. BellSouth must, however, certify in the application that its actions
and performance at the time are consistent with the showing upon which we base our

determination that the statutory requirements for these checklist items have been met.l4
We expect that commenters will direct their arguments to any new information that
BellSouth fails to satisfy these checklist items.

59.
section 271 applications are intended to balance our need for reliable evidence against our
recognition that no linder of fact can expect proof to an absolute certainty. While we

We emphasize that the evidentiary standards governing our review of

13 See BellSouth South Carol ina Order, 13 FCC Rcd at 593 .

" Our conclusion that BellSouth may incorporate by reference its previous showing applies only to
checklist items that we conclude BellSouth fully satisfies. For purposes of this determination, BellSouth
may ueax Section 271 (cx2xBxvii), which has three subsections, as three individual checklist items.
Accordingly, in any f ixture application in Louisiana, BellSouth may incorporate by reference its showing in
this  proceeding for checkl is t  i tem (v i ix l )911 and E911 serv ices.  Bel lSouth may do incorporate by
reference its showing in this proceeding for the following checklist items: (ii i) poles, ducts, conduits, and
rights of way; (vii i) white pages directory l ist ings for competing LECs' customers; (ix) telephone numbers
for assignment to other carrier's customers, (x) databases a.nd associated signaling necessary for call routing
arid completion; (xii) services or information necessary to allow a requesting carrier to implement local
dialing parity; and (xii i) reciprocal compensation arrangements. BellSouth, however, must t i le a complete
showing for every other checklist item.
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continue to demand that BOCs demonstrate as thoroughly as possible that they satisfy
each checklist item, the public interest and other statutory requirements, we reiterate that
BOCs need only prove each element by a preponderance of the evidence, which generally
means the "greater weight of evidence, evidence which is more convincing than the

evidence which is pEered in opposition to it."15 Moreover, we emphasize that we are
more concerned with the quality of information presented in an application than the
quantity of information that is filed. While this and prior orders identify certain types of
information we would find helpful in our review of section 271 applications. we reiterate
that we remain open to approving an application based on other types of evidence if a
BOC can persuade us that such evidence demonstrates nondiscrirninatorv treatment and
other aspects of the statutory requirements. In addition, we underscore that we remain
committed to working with the industry to clarify further the guidance we have given
regarding how the BOCs may obtain section 271 approvaL It is our firm belief that, by
helping the industry understand what the BOCs must do to satisfy section 271, we will
achieve most efficiently Congress' goal of simultaneously opening the BOCs' local
exchange markets to competition while promoting long distance competition through
BOC entry into that market.

References to Reasonablv Foreseeable Demand

116. In any fixture application, we would find persuasive evidence showing that
the flow-through rates for competing carriers' orders for resale services at reasonably
foreseeable demand levels will be substantially the same as the flow-through rates for

BellSouth's retail orders. 16 In the absence of such evidence, BellSouth has the burden of
showing why its ordering systems for competing carriers nonetheless meet the
nondiscriminatory standard, i.e., that its systems provide competing carriers with access
to OSS functions that is on par with that which the BOC provides its own retail

operations. 17

139. In addition, we conclude that BellSouth has not adequately supported its
claim that its EDI interface has suliicient capacity to mat reasonably foreseeable

demand.18 In support of that claim, BellSouth states that the EDI interface has

is Ameritech MichiganOrder, 12 FCC Red at Z0568-69.

16 See KMC Comments at 15.

11 Ameritech Michigan Order,12 FCC Red at20567-70; see Department of Justice Evaluation at35

(contending that "where the reported data has such numerous indications of deficient performance,

BellSouth does not carry its burden by simply producing data and asserting that it shows adequate
performance: BellSouth nods to discuss the results and, where apparent discrepancies exist, explain

them");ALTS Comments at 16; KMC Comments at 15.

l l BellSouth Stacy Atl£ at 99.
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undergone internal testing, which incorporated recommendations by IBM, 19 and carrier

to carrier testing.20 BellSouth also states that it did not perform any internal testing of
the EXACT interface because of the existence of actual commercial usage by
interexchange carriers. It is unclear to what extent BellSouth's internal testing and

carrier-to-carrier testing of EDI was for ordering resale services versus UNEs.21

144. We expect that, in any future application, BellSouth will demonstrate that
the ordering process it offers to competitive LECs meets the nondiscriminatory
requirement. In particular, BellSouth should provide evidence that it offers ordering
functionality for UNEs, including complex directory listings, split accounts, and number
portability, that provides an efficient competitor a meaningful opportunity to compete
based onreasonably foreseeable demand.

192. Provisioning of Unbundled Local Loops. BellSouth fails to make a prima
facie case that it provides unbundled loops in a nondiscriminatory manner. In pMcular,
BellSouth fails to demonstrate that it provides access for the provisioning and ordering of
unbundled local loops sufficient to allow an efficient competitor a meaningful

opportunity to compete.22 Furthermore, BellSouth fails to demonstrate that it can
provide loop cutovers based onreasonably foreseeable demand in a timely and reliable

fashion.23

225. Furthermore, BellSouth must ensure that orders containing a code
indicating the desired routing of calls are efficiently processed. AT&T contends that
Bel1South's insistence on adding routing information to customer orders causes AT&T's

orders to require manual intervention.24 We have repeatedly recognized that marlual

Id at 99-100. IBM reported 'm May 1997, 'The test approach is in the construction phase. With

the anticipated neiinements, it appears adequate. The data gathering, data points, and report layouts are in
the design phase and appear acceptable. Given the schedule constraints, alternative tools are not

recommended at this time."

19

to ld at 102.

See BellSouth Stacy Aft., Ex. WNS-33. BellSouth conducted end-to-end testing with MC] from
September 9, 1997 to December, ll, 1997, for error-freepurchase ordersor local service, mechanized firm
order completion notices, and mechanized completion notices. It is unclear fromthis documentwhether
die test included resale orders, UNE orders, or whether dietest was successful.

21

Hz BellSouth South Carolina Order, 13 FCC Red at 594.

23 See Ameritech Michigan Order, 12 FCC Rod at 20601-20602, 20618.

24 AT&T Harman Affix at Para. 35. Initially BellSouth informed AT&T to include the correct line
class code in the remarks section of the Local Service Request (LSR). This caused the orders, otherwise
capable of mechanical processing, to Ml out for manual processing. BellSouth then informed AT&T to
use a "feature" field on the LSR. That practice also caused the anders to drop out for manual processing.
According to AT&T, at the time this application was filed, BellSouth still had not informed AT&T how to
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intervention nesudts in less eicient proccssing.25 In future applications, we expect

Bellsouth to demonstrate that, if it requires specific information for selective routing that
results 'm manual intervention in the processing of such orders, BellSouth will be able to
process such orders in a timely manner and in volumes reflecting reasonably foreseeable
demand. Of course, the easiest way for BellSouth to make this demonstration is to ensure
that orders that include selective routing information do not require manual intervention.

1" Michigan-Ameritech

30. Under section 27l(d)(2)(B), the Commission "shall consult with the State
commission of any State that is the subject of the application in order to verify the

compliance of the Bell operating company with the requirements of subsection (c)."26 In
requiring the Commission to consult with the states, Congress afforded the states an
opportunity to present their views regarding the opening of the BOCs' local networks to
competition. In order to fulfill this role as effectively as possible. state commissions must
conduct proceedings to develop a comprehensive factual record concerning BOC
compliance with the requirements of section 271 and the status of local competition in
advance of the filing of section 271 applications. We believe that the state commissions'
knowledge of local conditions and experience in resolving factual disputes affords them a
unique ability to develop a comprehensive, factual record regarding the opening of the
BOCs' local networks to competition. The state commission's development of such a
record in advance of a BOC's application is dl the more important in light of the strict,
90-day deadline for Commission review of section 271 applications. Most state
commissions, recognizing the importance of their role in the section 271 process, have

initiated proceedings to develop a comprehensive record on these issues.27 Others,

place orders for customized routing ina manner that wouldpermit the order to be mechanically processed.
AT&T l-lamman Comments at Para. 35.

as See First BellSouth Louisiana Order, 13 FCC Red at6261-62; Ameritech Michigan Order, 12
FCC Red at 20648.

be 47 U.S.C. §27l(dX2XB). Subsection (c) states that a Bell operating company meets the
requirements of paragraph (cal) if it has, for each state for which authorization is sought: (A) entered into
one or more binding agreements that have been approved under section 252 specifying the terms and
conditions under which the Bell operating company is providing access and interconnection to its network
facilities for die network facilities of one or more unaffiliated competing providers of telephone exchange
service to residential and business subscribers, or (B) a statement of the terms and conditions that the
company generally offers to provide such access and interconnection, which has been approved or
permitted to take effect elect by the State commission under section 252(t). ld §27l(cXl). Subsection
(c) further states that a Bell operating company meets the requirements of paragraph (cX2) if, within the
state for which authorization is sought, the "[a]ccess or interconnection provided or generally offered by a
Bell operating company to other telecommunications carriers meets the requirements of [the competitive
checklist]." ld §27l(cX2).

z1 See Stare Regulators Call for Prompt InterLAy TA Reviews, Telecommunications Reports, Feb. 17,

1997, at 7 (reporting that three state utility commissioners had urged other state utility commissioners to be
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however, have not yet initiated such proceedings, or have undertaken only a cursory
review ofBOC compliance m°thsection 271.  We note that the Act docs not prescribe
any standard for Commission consideration of a state commission's verification under
section 27l(d)(2)(B). The Commission, therefore, has discretion in each section 271
proceeding to determine what deference the Commission should accord to the state
commission's verification in light of the nature and extent of state proceedings to develop
a complete record concerning the applicant's compliance with section 271 and the status
of local competition. We will consider carefully state determinations of fact that are
supported by a detailed and extensive record, and believe the development of such a
record to be of great importance to our review of section 271 applications. We
emphasize, however, that it is our role to determine whether the factual record supports a
conclusion that particular requirements of section 271 have been met.

34. We note,however, that the Michigan Commission's consultation did not
include an analysis of the state of local competition in Michigan. This information is not
germane to the competitive checklist, which is the one subject on which the Commission
is required to consult with the state commissions. But this information will be valuable to
our assessment of the public interest, and it is information which the state commissions
are well~simated to gather and evaluate. Accordingly, in future applications, we suggest
that the relevant state commission develop, and submit to the Commission, a record
concerning the state of local competition as part of its consudtaNon. In particular, state
commissions should, if possible, submit information concerning the identity and number
of competing providers of local exchange service, as well as the number, type, and
geographic location of customers served by such competing providers. We recognize that
carriers may view much of this information as proprietary arid that different states have
different procedures for obtaining and handling such information. Nevertheless, we
encourage states to develop arid submit to the Commission as much information as
possible, consistent with state procedural requirements.

39. These BOCs fail, however, to quote completely the relevant Joint
Explanatory Statement language. The quoted passage goes on speciiicadly to state that,
"[i]n making an evaluation, the Attorney General may use ... (3) any other standard the

Attorney General deems appropriate."28 This passage does not limit such other standard
to an antitrust standard. Thus, read in its entirety, the legislative history cited by these
BOCs does not support their position that the Deparunent of Justice's evaluation must be

prepared promptly to review BOC compliance with the requirements of section 271 so that the state utility
commissions could fulfill the "crucial role assigned to [them]" by the 1996 Act, and comply with the

Commission's schedule for reviewing section 271 applications) (citing Letter of Kenneth McClure,
Missouri Public Service Commissioner, Cheryl L. Parrino, Chairman of the Wisconsin Public Service

Commission; and Joan H. Smith, Oregon Public Utilities Commissioner, to various state public utilities
commissioners (Jan. 24, l997)).

21 See Joint Explanatory Statement at 149.



limited solely to the competitive c8lects of BOC entry on the interLATA market, or even

to antitrust-related matters. It is a fundalunental canon of statutory construction that the

legislative history ofa state cannot undermine the plain meaning of a statute unless it

clearly and unequivocally expresses a legislative intent contrary to that language 29

Because we find the legislative history does not clearly and unequivocally manifest an

intent by Congress to liinnit the Comlnission's reliance on the Attorney General's

evaluation to the competitive effects of BOC interLATA entry on long distance

competition, contrary to the plain language of section 271, we reject these BOCs

interpretation of section 27l(d)30

Footnote lo 47 U.S.C. §27l(d)(1). For purposes of this proceeding, we adopt the
definition of the term "in-negion state'° that is contained in47 U.S.C.§27l(i)(1). We
note that section 2710) provides that a BOC's in-region services include 800 service
private line service, or their equivalents that terminate in an in-region state of that BOC
and that allow the called party to determine the interLATA carrier, even if such services
originate out-of-region. Id §2716). The 1996 Act defines "interLATA services" as
telecommunications between a point located in a local access and transport area and a

point located outside such area." Id § 153(21). Under the 1996 Act, a "local access and
transport area" (LATA) is "a contiguous geographic area (A) established before the date
of enactment of the [1996 Act] by a [BOC] such that no exchange area includes points
within more than 1 metropolitan statistical area, consolidated metropolitan statistical area,

Burlington No. R Co. v. OklahomaTax Comm'n,481U.S. 454, 46] (1987)("Legislative history
canbe a legitimate guide to a statutory purposeobscured by ambiguity, but'[i]n the absence ofa "clearly
expressed legislative intention to the contrary," thelanguage of the statute itself "must ordinarily be
regardedas conclusive.""')(citations omitted), INSv. Cardoza-Fonseca, 480 U.S. 421, 432 n.l2 (1987)

The remarks of individual members of Congress during floor debates, such as those relied on by
these BOCs to support their contention that the Commission's reliance on the Department of Justice is
narrowly circumscribed, an entitled to lessweightthan other types of legislative history. See Allen v
Attorney General ofSta!e of Maine, 80 F.3d 569, 575 (let Cir. 1996) ("As a general matter, courts must be
chary of overvaluing isolated comments by individual solons.") (citations omitted), Pappas v. Buck
Consultants, Inc., 923 F.2d 531, 537 (7th Cir. 1991); In re Kelly, 841 F.2d 908, 912 n.3 (9th Cir.1988)
("To die extent that legislative history may be considered, it is the official committee reports that provide
the authoritative expression of legislative intent Stray comments by individual legislators, not
otherwise supported by statutory language or committee reports, cannot be attributed to the full body that
voted for the bill.") (citations omitted). Thus, we generally do not rely on floor statements of individual
members of Congress to ascertain the meaning of an ambiguous statutory provision. In any event, in this
case, we note that floor statements by other legislators support a conclusion contrary to that posited by
these BOCs. See, e.g., 142 Cong. Rec. S698 (daily ed. Feb. 1, 1996) (Statement of Sen. Kerrey)("in
conjunction with [its] evaluation, the Attorney General may submit any comments and supporting
materials under any standard she believes appropriate. Through its work in investigating the
telecommunications industry and enforcing the MFJ, DOJ has important lmowledge, evidence, and
experience that will be of critical importance in evaluating proposed long-distance entry - which, as I
indicated earlier, requires an FCC finding that such entry is in the public interest, and that a facilities-bascd
competitor is present. On both of these issues, the DOTs expertise in telecommunications and competitive
issues generally should be of great value to the FCC.")
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or State, except as expressly penunitted under the AT&T Consent Decree; or (B)
established or modified by a [BOC] aler such date of enacunem and approved by the
Commission." Id § 153(25). LATAs were created as part of the Modification of Final
Judgernent's (MaTs) "plan of reorganization." United States v. Western Elem. Co., 569 F.
Supp. 1057 (D.D.C. 1983), and sub nom. Calybrnia v. United Stafes, 464 U.S. 1013
(1983). Pursuant to the MFJ, "adj [BOC] territory in the continental United States [was]
divided into LATAs, generally centering upon a city or other identifiable community of
interest." United States v. Western Elem. Co., 569 F. Supp. 990, 993-94 (D.D.C. 1983).

44. km the first instance, therefore, a BOC must present a prima facie case in
its application that all of the requirements of section 271 have been satisfied." Once the
applicant has made such a showing, opponents of the BOC's entry must, as a practical
matter, produce evidence and arguments necessary to show that the application does not
satisfy the requirements of section 271 or risk a Ming in the BOC's favor." We
emphasize, however, that the BOC applicant retains at all times the ultimate burden of
proof that its application satisfies section 271.

References to Reasonablv Foreseeable Demand

110. We agree with Ameritech that "provide" is commonly understood to mean

both "furnish" and "make available."33 Therefore, wemust look to the statutory context
in which the tern is used to determine its precise meaning in this instance. For the
reasons discussed below, we conclude that a BOC "provides" a checklist item if it
actually furnishes the item at rates and on terms and conditions that comply with the Act
or, where no competitor is actually using the item, if the BOC makes the checklist item

31 Thus, a BOC must plead, with appropriate supporting evidence, facts which, if true, are suff ic ient
to establish that the requirements of section 271 have been met. See Non-Accounting Safeguards Order , l l
FCC Rod at 22070.

12 See, e.g., Hale v. Dep'r of Transp., FAA, 772 F.2d 882, 885 (Fed. Cir. 1985) ("Proving a prima
facie case compels the conclusion sought to be proven unless evidence sufficient to rebut the conclusion is
produced."). See also Non-Accounting Safeguards Order, ll FCC Red at22072. We believe that shiNing
the burden of production once a BOC has presented a Drama facie case that its application satisfies section
271 is appropriate. because parties opposing a BOC's application have the greatest incentive to produce,
and zenerallv have access to.
in the burden of production. a BOC applicant would be in the untenable position of having to prove a
negative (that is, of coming up with. and rebutting. arguments why its application might not satisfy the
requirements of section 27 ii. We emphasize. again. that. although the burden of production on a particular
issue may shift to the opponents of BOC entry. the ultimate burden of persuasion never ships from the
BOC to the opponents of BOC entry.

informat ion that  would rebut the BOC's case. In addition, absent such a shift

4 . For instance, The American Heritage College Dictionary defines "provide" alternately as "[t]o

furnish; supply" and "[t]o make available; afford." The American Heritage College Dictionary at 1102 (ad

ed. 1993).

:J
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available as botha legal and apractical mattcr.34' Like the Department of Justice, we
emphasize that the mere fact that a BOC has "offered" to provide checklist items will not
sutiice for a BOC petitioning for entry under Track A to establish checklist

compliance.35 To be "providing" a checklist item, a BOC must have a concrete and
specific legal obligation to furnish the item upon request pursuant to state-approved
interconnection agreements that set forth prices and other terms and conditions for each

checklist item.36 Moreover, the petitioning BOC must demonstrate that it is presently
ready to furnish each checklist item in the quantities that competitors may reasonably

demand and at an acceptable level of qua1ity_3'7 For instance, the BOC may present
operational evidence to demonstrate that the operations support systems functions the
BOC provides to competing carriers will be able to handle reasonably foreseeable
demand volumes for individual checklist items. As discussed below, such evidence may
include carrier-to-carrier testing, independent third-party testing, and internal testing of
operations support systems functions, where there is no actual commercial usage of a

checklist item.38

138. Under the second part of the inquiry, the Commission will examine
operational evidence to determine whether the OSS functions provided by the BOC to
competing carriers are actually handling current demand and will be able to handle
reasonably foreseeable demand volumes. We agree with the Depamnent of Justice that
the most probative evidence that OSS functions are operationally ready is actual

34 See Deparuncnt of Justice SBC Oklahoma Evaluation at 23 .

35 See id , see also Brooks Fiber Comments at 3-4.

' ° See Department of Justice SBC Oklahoma Evaluation at 23, see also Brooks Fiber Comments at 2.
We note that we are not at this time determining whether the agreements must contain prices adopted in
permanent cost proceedings, as opposed to interim prices, in order to establish checklist compliance. The
Department of Justice expressed concern that, at the time Ameritech tiled its application, the prices 'm

Michigan were for the most pan still interim and had not been finally determined to be cost-based. See
Department of Justice Evaluation at 41-43. Numerous parties also raised this issue, urging the Commission
not to rely on interim prices to emablish checklist compliance. See, e.g., ALTS Comments at 20-21; ALTs

Reply Comments at 13-14; Brooks Fiber Comments at 10; CompTel Comments at 14-16, KMC Comments
at 4-9; MCI Comments at 23-25; NCTA Reply Comments at I2-13; Sprint Reply Comments at 4; TRA
Comments at 36. W e need not resolve this issue in the context of the Ameritech application, because the

Michigan PSC has approved final prices for Michigan, as stated above. See supra note 152. We note that
a number of other states have issued orders adopting a cost methodology for permanent prices, and we
expect additional states to issue similar decisions shortly.

av See Department of Justice SBC Oklahoma Evaluation at 23, see ds Brooks Fiber Comments at

12; TRA Comments at21 (stating that checklist items should be ubiquitously available in sutiicient
capacity with sufficient operational support).

31 See Ina papa. 0.
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commercial usage.39 Carrier-to-carrier testing, independent third-pany testing, and
internal testing do can provide valuable evidence pertaining to operational readiness, but

are less reliable indicators of actual performance than commercial usage.40 We
recognize that, although a BOC has a duty to provide items on the checklist to competing
carriers, this duty does not include the duty to ensure that competing carriers are currently

using each and every OSS function.41 As long as the BOC can demonstrate that the
reason competing carriers are not currently using a particular OSS function is because of
the competing carriers' business decisions, rather than the lack of thepractical availability
of the necessary OSS functions, the Commission may consider carrier-to-carrier testing,
independent third-party testing, and internal testing, without commercial usage, as
evidence of commercial readiness.

161. As discussed above, we End that commercial usage is the most probative
type of empirical evidence when considering whether a BOC has met its burden of
demonstrating compliance with this checklist item." Absent data on commercial usage,
we will examine carefully the results of carrier-to-carrier testing." With regard to
Ameritech's OSS functions for the ordering, provisioning and billing of combinations of
network elements, we note that carrier-to-carrier testing began after the submission of
Ameritech's application and even now has not yet been completed. Evidence in the
record clearly indicates that a number of competing carriers, prior to the filing of
Ameritech's application, sought to develop and test the necessary OSS functions to order,
provision, and bill combinations of network elements." Under such circumstances, we
are unwilling to make a decision, based only on evidence relating to internal testing,
regarding the readiness of Arneritech's OSS functions to support the provision of
combinations of network elements. Given the demand by competing carriers to purchase
combinations of network elements, we would expect to examine evidence other than
mere internal testing results in any future section 271 application. We would expect
Ameritech to demonstrate, at a minimum, that both individual and combinations of
network elements can be ordered, provisioned, and billed in an efficient, accurate, and

39 See Deparunem of Justice SBC Oklahoma Evaluation at 29-30.

to With regard to third-party evaluation, see into Section VI.C.7.

41 See discussion of the meaning of "provide" supra Section VI .A.

42 See supra Para. 0.

4: Id

" See, e.g., AT&T Comments, Vol. IILE, Bryant Aft. at 17-28, MCI Comments, Exh. G, Sanborn

Aft. ax 13-14; Una &om Linda Oliver, Counsel for LCl International Telecom Corp., to William F. Caton,

Acting Secretary, Federal Communications Commission (July 28, 1997).



timely manner, and tea! its operations support systems supporting such functions are

designed to accommodate bothcurrent demand and nroiected demandof competing

199. We conclude that Ameritech's OSS functions for ordering and
provisioning must be able to handle reasonable fluctuations in service orders by
competing carriers as well as reasonably foreseeable general increases in ordering
volumes. This is especially true when a short-term surge in orders does not result in the
total number of orders exceeding or even approaching Ameritech's stated capacity. We
find that Ameritech's inability to handle adequately AT&T's increase in order volume
indicates that Ameritech has not demonstrated that its systems are capable of handling the
order volumes and fluctuations reasonably expected in a competitive marketplace." Our
concern is heightened by the fact that Ameritech handles OSS functions on a region-wide
basis from a single location. As more competing carriers enter the local markets in each
state in Ameritech's region, we expect order volumes to continue to be relatively volatile
In any future application, we would expect to see data indicating that Ameritech has
processed in a timely fashion orders falling within the range of its stated capacity

1" Bell South South Carolina

27. Finally, we are mindful of the fact that the South Carolina Commission
has found that BellSouth does comply with the competitive checklist and, as noted
believes that BellSouth's entry into the long distance market in that state is in the public
interest. We must respectfully disagree. In giving substantial weight to the Department
of Justice's evaluation, as required by Congress, that Be1lSouth's market is not open to
competition, and in conducting our statutorily required independent assessment, we reach
a different conclusion. We must also respectfully disagree with the South Carolina
Commission's contention that we should not consider any new issues or facts that were
not presented in the state commission proceeding." Because it is the Commission's
statutory duty to determine whether the requirements of section 271 have been sadsiied
the Commission is not limited to considering only the issues and facts that were presented

See supra Section VI.C.3

We note that Ameritech represents in its reply that, as order volumes increased in June, it neccived
9,100 orders during the week of June 2nd, nearly 10,500 orders during the week of June 9th, and almost
23,500 orders during the week of June 23rd. In addition, Ameritech asserts that, on June 26th, it processed
over 7,300 orders in a single day. See Ameritech Reply Comments at 6, and Vol. 5R.7, Gatcs and Thomas
Reply Aft. at 12-13. As discussed above, we give no weight to new evidence that pertains to events
occurring after comments wen filed, Md we only consider evidence that pertains to events occurring
between the date an application is filed and the date comments are filed when such evidence is directly
responsive to arguments or evidence presented in comments. See supra Sectionrv.B. 1

MM Carolina CommissionCommits at 4; South CamrolinaCommissionReplyComments at 2, 10
12
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'm the state commission proceeding." We find no basis in the statute to iustifv our refusal
to consider all information that is pertinent to our evaluation of an application. On the
other hand, we emphasize that parties should make every effort to present their views to
the state commission in the first instance. where such views can be adequately addressed
by other interested parties and subjected to cross-examination.

78. As explained below, this conclusion is consistent with the standard set

forth in the Ameritech Michigan Order for checklist items that have not been requested.

In the Ameritech Michigan Order, the Commission addressed the meaning of "providing

access and interconnection" pursuant to the competitive checklist as required under

sections 271(c)(2)(A) and 271 (d)(3)(A)(i) (i.e., for Track A). Under these provisions, the

BOC must show that it "is providing access and interconnection" and that it "has fully

implemented the competitive checklist."" The Commission concluded that "a BOC

'provides' a checldist item if it actually furnishes the item at rates and on terms and

conditions that comply with the Act."'° Alternatively, the Commission concluded that,
where no competitor is actually using the item, the BOC must show that it makes the

checklist item available "as both a legal and practical matter."" To be "providing" a

checklist item, "a BOC must have a concrete and specific legal obligation to furnish the

item upon request pursuant to state-approved interconnection agreements that set forth

prices and other terms and conditions for each checldist item."" In addition, the BOC

must demonstrate that it is "presently ready to furnish each checldist item in the quantities

that competitors may reasonably demandand at an acceptable level of quality.""

Evidence of actual commercial usage of a checklist item is most probative, but a BOC

may also submit evidence such as carrier-to-carrier testing, independent third party

testing, and internal testing to demonstrate its ability to provide a checldist item."

109. The evidence in the record in fact suggests that the significant number of

order rejections cannot be attributed solely to new entrants. We note that every

competing carrier attempting to use BellSouth's EDI interface is experiencing high order

" A number of commenter agree that the Commission must make its own independent findings and
can use evidence outside that presented in the state commission section 271proceeding, See, e.g., ACSI
Comments at 10 n.35; ALTS Reply Comments at 4-8; CFA Reply Comments at 5-7, 41; Sprint Comments at

4-5; WorldCom Reply Comments at 16-17.

49 47 u.s.c. §§211(¢x2xA), 271(d)(3xAxi).

so Ameritech Mlbhigan Order at Para. l10.

St Id

so Id

53 Id

54 Id
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error rates." Indeed, if we assume that BellSouth's analysis of the order rejection rate is
correct, it shows that competing carriers' error rates actually increased from July to
August." Moreover, BellSouth appears to acknowledge that some of the errors are
attributable to its systems. It asserts that actions it took to correct nine categories of
"internally caused error conditions" were responsible for the reduction of the order
rejection rate from .My to August."

110. Even if we were to assume that the high error rates were caused primarily
by competing carriers' mistakes, we still could not conclude that BellSouth has met its
burden of demonstrating that it is providing nondiscriminatory access. Because
BellSouth has not provided information explaining the causes of order errors. as
discussed above. we cannot make a iudgrnent regarding how many of the errors assigned
by BellSouth to the actions of competing carriers result from BellSouth's failure to
provide information, such as business mies. concerning how BellSouth's internal systems
process orders. As discussed in the Ameritech Michigan Order, business rules refer to the
protocols that a BOC uses to ensure uniformity in the format of orders." Commenters
contend that errors are caused because carriers were not properly informed of Be1ISouth's
business miles." The Department of Justice concurs and asserts that BellSouth is not
"adequately assisting competing carriers to understand how to implement and use all of

as PublicEx. WNS-41 ;see MCI KingDecl. atpaxa. 135.

Public Ex. WNS-41. BellSouth providesdata on the number of order errorsmeasuredagainst the

total number oforders supported by mechanizedprocessing. As discussedabove, BellSouth also asserts that a
certain percentage of those errors are due to errors by competing carriers. Based on the number oferrorsthat
BellSouthhas assigned to competing carriers,we calculate thatthe percentageof errors committedby

competingcarriers, measured as a percentageof thetotal orders acmallysentby competingcarriers,increased
from30 percent in July to51 percent in August. Id

56

eligible for mechanized order processing(i.e.,order flow through),

For both July and August, BellSouth has provide the Commission with the number of orders

the nnrnber of anders that actually did flow
through its ondenng systems, and the number of orders that BellSouth assert would have flowed through its

Although BellSouth has provided aggregate
data for carriers using both the EDI and LENS interfaces for ordering, as discussed above, we look only to die
delta for those carriers using the EDI interface. See supra note 306. Base on diesel numbers, we calculated
die number of orders that BellSouth claims contained "CLEC caused input errors." Our Final calculation, for

each month, was to divide die number of competing carriers' orders containing "CLEC caused input errors" by
the moral number of competing carriers' orders eligible for order flow through. Therefore, in July, 1997, for die
total number of orders sent by competing carriers, Bellsouth claims that competing carriers caused errors for

30 percent of the total, and in August, 1997, BellSouth claims that competing carriers caused errors for 5 l

percent of the total.

systems if then were no "CLEC causedinput errors." See ld

57 BellSouthStacy OSS Aff. at Para. 112.

These protocols define valid relationships 'm do creation and processing of orders, as well as other
interactionsinvolvedin the BOC's provision of OSS functions. Ameritech Mzbhigan Order at Para.137 n.335.

SO

$9 See e.g., WorldCom Comments at 7; AT&T Comments at 29-30.



the OSS functions available to them."°° Both the Department of Justice and competing
carriers speciiicadly cite BellSouth's failure to provide sutiicient information concerning
Bel1South's "internal editing and data formatting requirements" necessary for competing
carriers' orders to be successfully processed through both BellSouth's interface and its
internal systems

111. It is, of course, critical that BellSouth provide to competing carriers
BellSouth's business mies concerning how its intcmal systems and databases process an
order submitted via the EDI interface so that competing carriers can take atiirmative steps
to reduce potential errors. The Commission previously has concluded that BOCs have an
affirmative obligation to provide such information and support to competing carriers
with all of the information necessary to format and process their electronic requests so

that these requests flow through the interfaces, the transmission links," and into the
legacy systems as quickly and efficiently as possible."°' Such information must include
all internal business Mes, and ordering codes used by a BOC that competing carriers
need to place orders through the system efficiently." We find that the evidence
reasonably supports a conclusion that some of the competing carriers' errors were caused
by BellSouth's failure to provide business rules and other pertinent information

144. BellSouth contends that it implemented mechanized order processing for

the four types of unbundled network elements described above on October 6, 1997 65
Although we commend BellSouth for taking steps to improve the efficiency of its
systems, we note that implementation of mechanized processing of orders for these
unbundled network elements was instituted otter the date BellSouth tiled its

application 66 We expect that, in any future application, BellSouth will provide a

Transmission links refer to those intermediate systems a BOC has deployed to translate or process

orders received via an interface, such as BellSouth's EDI interface, to a format that can be understood and
processed by the BOC's internal legacy systems. See Ameritech Michigan Order at pares. 134-35. As

discussed above, BellSouth employs the LEO arid LESOG systems, and its LCSC personnel to process orders
to a format that its legacy systems, beginning with its SOCS system, can understand and process to

completion

Depaxunent oflusdce Evaluation, App. A at A-25 to A-26

Id, App A at A-26; AT&T Bradbury AH. at paxes. l40~70, 208

Id at Para. 137

ld Ordering codes include such information as universal service ordering codes (USO Cs) and field

identifiers (FIDs). Id at Para. 137 n.336

BellSouth Stacy OSS At at Para. 58; BellSouth Stacy OSS Reply Aft. at Para. 51. BellSouth assets
that manual processing was sufficient for the low volume of unbundled network element orders placed by

competing carriers up to early October. Bellsouth Reply Comments at 45

Consistent with the Commission's decision in the Ameritech Mkrhigan Order, we must analyze
BellSouth'soperations support system at the mc of the application. Given the statutory mc constraints, we



detailed explanation of the actions it has undertaken, as of the dale of filing, to transition
to an automated process, and will demonstrate that it is able to process orders for and
provision unbundled network elements in a timely and accurate manner at both current

and protected levels of demand from competing carriers 67

146. BellSouth states that, although it will generally deliver unbundled network
elements to a new enfant's collocation space, it will continue to offer certain elements in
combination, because, as BellSouth notes, some of these elements technically cannot be
separated." BellSouth, however, submits no evidence of its ability to provide OSS
functions that support the ordering and provisioning of these combinations of network
elements. Indeed. BellSouth states in its aiiidavits that

The changes BellSouth would have to make to our electronic interfaces to
accommodate [unbundled network element (UNE)] combinations would include
modifying them to accept a new UNE order type, and substantial inventory and billing
changes, which would be required to allow the systems to provision UNE combinations
as resale (since they replicate resale services), but inventory and bill them as UNEs

BellSouth further indicates that it has not yet undertaken development of OSS that
could process orders for combinations of network elements." In addition, we are
troubled by allegations in the record with respect to BellSouth's ability to
coordinate orders for separate unbundled network elements so that a carrier may
combine them." We expect that, in future applications, BellSouth will submit
evidence to demonstrate that both individual network elements and those elements
that BellSouth oilers in combination can be ordered and provisioned in an
efficient, accurate, and timely manner, and that its operations support systems are

do not consider post-filing measures. See Ameritech Mlbhigan Order at pares. 152-53

Seeidatpara.l6l

See iryia Para. 191; see also BellSouth Reply Comments, APP- A, Tab 9, Reply Affidavit of
Alphonso J. Vamer (BellSouth Vainer Reply At) at Para. 21 (listing unbundled network elements that
BellSouth will provide 'm combination)

BellSouth StacyOSS Aft. at Para. 60

ld

A number of carriers contend that BellSouth has not adequately coordinated the cutover of loops
with competing carriers, and, as a result, customers have had their service disrupted for significant periods of
mc. ACSI Comments at 31-32 & App. A, Tab 1, Affidavit flames C. Falvey (ACSI Falvey Aff.) at Para.

32; ALTS Comments at 24-25; Sprint Closz Aft. at pares. 65-74; WorldCom Comments at 8; WorldCom Ball
Deal. at Para. 18. When a competing carrier orders a loop and unbundle local switching, Me new entrant and
BellSouth would need to coordinate these anders and the cutover of the loop so that the new entrant's customer
docs not lose service for a long period of time
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designed to accommodate both current and projected demand for unbundled
network elements and combinations of unbundled network elements."

We have burden of coming forth with evidence even as to errors made by CLECs. We
must show it is CLEC's messing up

'n As discussed below, although mc Commission's rules do not require BellSouth to offer combinations

of unbundled network elements, BellSouth states that it offers certain network elements in combination. See
irgfa Para. 191; see also BellSouth Vamcr Reply At at Para 21 (listing unbundled network elements that

BellSouth will provide in combination).



111. Moreover, BellSouth does not respond 'm this application to certain flow-through

issues raised in previous orders 73 BellSouth again presents aggregate flow-through data

for both EDI and LENS orders, even though, as in previous applications, BellSouth relies

only on its EDI interface to demonstrate that it provides nondiscriminatory access to

ordering and provisioning 74 On reply, however, BellSouth provides disaggregated

flow-through data for LENS and EDI. Although interested parties did not have an

opportunity to comment, it appears that this data may not represent a sound comparison

of competing carriers' flow-through relative to BellSouth's retail flow-through 75

BellSouth South Carolina Order, we "urge[d] BellSouth in future applications, to

sufficiently disaggregate its data to permit analysis of the performance of those interfaces

upon which it is expressly relying on in its application 76 In addition, BellSouth adjusts

its flow-through data upward to account for competing carriers' errors based on its own

analysis of the error type and party at fault but provides no evidentiary support for its

conclusion 77 BellSouth provides further data on carrier errors on reply. Given the

complexity of this data and the fact that interested parties have not had an opportunity to

address it, we exercise our discretion to accord the information minimal weight 78 We

do not hold a BOC accountable for flow-through problems that are attributable to

competing carriers'errors 79 In the BellSouth South Carolina Order.however. we

rejected BellSouth's assertion that competing carriers' errors are the cause of its low EDI

flow-through rates because BellSouth "d[id1 not provide credible evidence or

explanation" to support its assertion 80 In this application. BellSouth again fails to

provide supporting data or documentation to substantiate its conclusions until the reply

See Department of Justice Evaluation at 27 n.51 , CompTeI Comments at 7~9; e.spire Comments at

29; ALTS Reply at 4

See AT&T Comments at 42; BellSouth Stacy Pert. Meas. Aft., Ex. WNS-3 (Report: Percent Flow
Through Service Requests (Detail))

For example, BellSouth adjusts its calculation of flow-through for competing carriers by
excluding: (1)complex orders; and(2) competing carriers'errorswithoutsuiticicnttimelyexplanation
BellSouth Stacy OSS Reply Aft.at pares.62-64, BellSouth StacyPert. Meas. ReplyAft. at Para. 21, Exe
WNSPM Reply l53,-5b

BellSouth South Carolina Order,13 FCC Red at 595-96 n.306; see Department of Justice

Evaluation at 31

BellSouth Stacy ass Aft. at Para. 121; see AT&T Commentsat 43; AT&T Bradbury A82 at

pares. 245-48; MCI Comments at 48-49; MCI Green At at pares. 158-59

BellSouth Stacy Peri Meas. Reply Aft., Exs. WNSPM Reply - 5a, -5b

See BellSouth South Carolina Order,13 FCC Red at603; First BellSouth Louisiana Order,13

FCC Red at 6263-64

BellSouth South Carolina Order,13 FCC Red at603; First BellSouth Louisiana Order, 13 FCC

Red at 6263-64
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round, despite our directions in the BellSouth South Carolina Order that BellSouth

prow°de such inforrnationSl Moreover, the data previously filed in this proceeding show

that all carriers using the EDI interface are experiencing low flow~through rates.82 As in
previous orders, we are unable to accept BellSouth's claims remading competing carriers'

errors 'm the absence of persuasive evidence to support such claims.83

112. BellSouth's own data indicate that in a significant number of cases, the
failure of orders to flow through BellSouth's order processing systems cannot be

attributed solely to the errors of competing carriers.84 Even if we accept BellSouth's
analysis of competing carriers' errors, the data show that a significant number of EDI

orders drop out for manual processing due to other reasons.85 We describe the flow-

through data for one competing carrier, identified as "Carrier No. 9," to illustrate.86
Be1lSouth's flow-through data for May 1998 show that it received 622 EDI orders from

competing carrier No. 9, 18 of which were automatically rejected.87 These 18

automatically rejected orders are excluded from the flow-through calcu1ation.88 Of the
remaining 604 orders that BellSouth determined are "valid orders," 170 orders flowed
through BellSouth's systems and, according to BellSouth, 67 orders dropped out for
manual processing due to competing can'iers' errors. In other words, 367 of 604 valid
orders dropped out for manual processing for reasons other than the competing ca.rrier's

errors, producing a BellSouthMculated flow-through rate of 31 .6 percent.89 As noted

" BellSouth South Carolina Order, 13 FCC Rcd at 599-600; First BellSouth LouiSiana Order, 13

FCC Rcd at 6263-64; see AT&T Comments at 43; AT&T Bradbury Aft. at pares. 245-48; CompTcl

Comments at 8, e.spire Comments at 30; KMC Comments at 15, MCI Comments at 48-49, MCI Green
Aff. at pares. 158-59; see also Sprint Closz Aft. at pares. 47-48 (arguing that order errors "may not be
entirely due to human error," but may instead reflect BellSouth legacy system edits "which have not been
properly documented or communicated to [competing carriers]").

BellSouth Stacy Pert. Meas. Aft., Ex. W NS-3 (Report: Percent Flow Through Service Requests

(Detail)).

oz

1

as BellSouth South Carolina Order, 13 FCC Red at 599-600; First BellSouth Louisiana Order, 13

FCC Rcd at 6263-64.

14 See AT&T Comments at43; AT&T Bradbury Aft. at Para. 247; MCI Comments ax 48-49.

15 See AT&T Comments at 42-43, e.spire Comments at 30.

" For confidentiality purposes, BellSouth's filing does not identify carriers by name. See BellSouth

Stacy Perf. Meas. Aft., Ex. WNS-3 (Report: Percent Flow-Through Service Requests (Detail)).

See BellSouth Stacy Pert. Meas. At, Ex. W NS-3 (Report: Percent Flow-Through Service

Requests (D¢¥8iI)).

17

n See note . supra.

as See BellSouth Stacy Pea Meas. AH., Ex. WNS-3 (Report: Percent Flow-Thrnugh Service

Requests (Detail)). BellSouth calculates this figure of 3 l .6 percent by adjusting for competing carriers'



above, the flow-through rates when BellSouth representatives place an order for their own
retail operations are 96 percent for residential services and 82 percent for business
services. BellSouth itself attributes the significantly lower flow~through rates for

competing carriers to causes other than the competitors' errors 90 The reasons for
manual processing could include BellSouth-caused errors or a decision by BellSouth not

to provide electronic processing for a particular order type 91 In any event, these 367
manually processed orders are a substantial factor in the low EDI flow-through rate
experienced by this particular carrier, and by BellSouth's own analysis, the manual
processing of these orders is not attributable to errors by the competing carrier

113. BellSouth has failed to correct other deficiencies previously identified as
factors contributing to BellSouth's low flow-through rates. As in prior orders. we are
unable to determine how many of the errors that BellSouth ascribes to competinsz carriers
result from BellSouth's underline failure to provide adequate information. such as

business mies, concerning how BellSouth's internal systems process orders.92
unable to make such a judgment because. as noted above and in prior orders. BellSouth

provides no evidence supporting its claims reeardinsz the causes of order errors 93

114. In prior orders, we concluded that BellSouth's practice of returning order
error notices to competing carriers manually, rather than electronically via the EDI
interface, is not equivalent access because manual processes generally are "less timely

and more prone to errors 94 Among other things, manual processes tend to lead to

errors, as determined by BellSouth. See BellSouth Application at 26. Our own calculation yields a flow

through rate of 28 percent for carrier No. 9 in May 1998 because, as noted in Para. 0 supra, we do not

accept BellSouth's analysis of competing carriers' errors

See BellSouth Stacy Pert. Meas. Aft., Ex. WNS-3 (Report: Percent Flow-Through Service
Requests (DetaiI))

See Second BellSouth Louisiana Application, App., Tab. 12, Affidavit of William N. Stacy
(BellSouth Stacy Pert. Meas. Reply AH.) at Para. 21, Ex. WNSPM Reply 4c (Report: Percent Flow

'Harough ServiceRequests(Detail))

BellSouth South CarolinaOrder. 13 FCC Rcd at 601; FirstBellSouthLouisiana Order, 13 FCC

Rod at 6263-64; see also AT&T Comments at 38-39; AT&T Bradbury Aft. at pares. 67-69. The
Deparunent of Justice contends that BellSouth still lacks fully documented business rules for ordering
processes. Department of Justice Evaluation at 27 n.51; see, e.g., AT&T Comments at35-39; AT&T

Bradbury AFR at pares. 67-70

See supra papa.0; see also AT8cT Comments at 38-39, 43; AT8cT Bradbury At at pares. 67-69

BellSouth South Carolina Order, 13 FCC Red at 605;First BellSouth LouisianaOrder, 13 FCC

Rcd at6262-63; see Ameritech Michigan Order,12 FCC Rcd Ar 20616-18("For those functions that the

BOC itself accesses electronically, the BOC must provide equivalent electronic access for competing
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additional errors, and to lower BellSouth's flow-through rates.95 In its application,
BellSouth states that it has developed a mechanism to provide competing carriers with
electronic error notification via EDI or LENS, which includes a standard set of over 300

error messages.96 As discussed below, however, Be1lSouth's own data indicate that

more than 80 percent of Bel1South's rejection notices still require manual re-keying.97
This does not constitute equivalent access.

115. We also found previously that the lack of integration between BellSouth's
interfaces for pre-ordering and ordering functions contributed to BellSouth's low flow-

through rates.98 As discussed in the BellSouth South Carolina Order, "[t]his lack of
integration requires new entrants manually to re-enter data obtained from the pre-ordering
interface into the ordering interface, a process that reasonably can be expected to

contribute to errors committed by new entrants."99 We note that the order flow-through
rates for competing carriers using the LENS intedace, which provides integrated pre-

ordering and ordering functions, generally are higher than EDI flow-through rates, 100
although BellSouth relies exclusively on EDI to show compliance with the requirements
of this checklist item. As we conclude above, BellSouth still fails to provide access to

integrated pre-ordering and ordering interfaces. 101

116. In any Nature application, we would find persuasive evidence showing that
the flow-through rates for competing carriers' orders for resale services at reasonably
foreseeable demand levels will be substantially the same as the flow~through rates for

BellSouth's retail orders.102 In the absence of such evidence, BellSouth has the burden
of showing why its ordering systems for competing carriers nonetheless meet the
nondiscrixninatory standard, i.e., that its systems provide competing carriers with access

'l$

96

rt

91

99

vs See BellSouth South Carolina Order, 13 FCC Rod Ar 605; see First BellSouth Louisiana Order, 13

FCC Red at 6266-67.

BcllSout11 Stacy OSS Aff. at pares. 125, 127, Ex. WNS-45,

See intra paras.118-119.

BellSouth South Carolina Order, 13 FCC Red at 602.

bellSouth South Carolina Order, 13 FCC Red at 602; accord First BellSouth Louisiana Order, 13

FCC Rcd at 6275-76, 6277.

See BellSouth Stacy Pert, Meas. Aft., Ex. WNS-3 (Report: Percent Flow Through Service
Requests (Detail)).

mo

lot See pares. 96-102 supra.

102 See KMC Comments at 15.
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to OSS functions that is on par with tea! which the BOC provides its own retail
operations.103

\

0

sum

ma Ameritech Michigan Order, 12 FCC Red at 20567-70; see Department of Justice Evaluation at 35

BellSouth docs not can'y its burden by simply producing data and asserting that it shows adequate
performance: BellSouth needs to discuss the results and. where apparent discrepancies exist, explain

them"); ALTS Comments at 16; KMC Comments at 15.

(contending that "when the reported data has such numerous indications of deficient performance


